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Preface

For many years, concerns have been expressed about environmental issues in the Arctic. This
interest was again evident during the World Conservation Congress 2000, when the [IUCN member-
ship unanimously adopted a Resol ution recognising the circumpolar Arctic asapriority ecosystem,
calling also for the preparation of an Arctic Strategy and Action Plan.

The publication presented hereisintended to assist those working on theArctic legal regimeas
well as IUCN members concerned with the development of this Arctic strategy and plan. We are
very grateful to Linda Nowlan, who is both the Executive Director of the West Coast Environmen-
tal Law and amember of the [IUCN Commission on Environmental Law, for providing this excel-
lent and comprehensive approach to the issues.

Recent science details the threats to this unique ecosystem. While the Arctic region — unlike
Antarctica — has been inhabited for thousands of years, it is under unique threat because of its
vulnerability toward resource exploitation and the deposition of various airborne pollutants. With
itsvaried populations, and with eight Nations asserting territorial interests, the Arctic needs acare-
ful approach to its protection and development. Various legal initiatives have arisen from this
political amalgam, including the legal arrangements applicable to the Arctic set forth in global
treaties such as the United Nations Convention on the Law of the Sea and the Convention on Bio-
logical Diversity, and in regional arrangements emanating from the Long Range Treaty on Atmos-
pheric Pollution. Suchlegal arrangementsrepresent binding approaches, but for many issueswithin
the Arctic, such as mining extraction, a non-binding approach applies, unlike in Antarctica. This
“soft law” approach began with the Declaration on Protection and the Arctic Environmental Protec-
tion Strategy (AEPS), a voluntary mechanism adopted in 1991 by the “eight Arctic countries’.
When the Arctic Council was created in 1996, it took over the responsibility for policies and pro-
grams developed under the AEPS. TheArctic Council has been viewed as continuing the tradition
of the soft law approach, and other non-binding instruments have followed.

The IUCN Environmental Law Centre and the International Council of Environmental Law
(ICEL) have initiated this work in order to explore whether the current approach can sufficiently
addressthethreatstotheArctic. Itisespecially important to learn from the experience gained from
the Antarctic Treaty regime. While, as Ms. Nowlan points out, these regions are in many ways
“polar opposites’, she quite rightly also notes that they have many similarities. Therefore, this
review of these legal and policy contrasts can help us consider future directionsfor the Arctic legal
regime.

With the help of a generous grant from the Elizabeth Haub Foundation (Canada), IUCN and
ICEL are pleased to be able to add this important paper to the current discussion.
Charles Di Leva

Director, Environmental Law Programme

Wolfgang E. Burhenne
Executive Governor, International Council of Environmental Law
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Executive Summary

This report describes the current Arctic environmental legal regime. The report also discusses the
possibility of negotiating a sustainability treaty for the Arctic, with similar high standards of envi-
ronmental protection as those in the 1991 Protocol on Environmental Protection to the Antarctic
Treaty. TheArctic treaty could encompass the sustainable development focus of the Arctic Coun-
cil, and enshrine innovative legal approaches already in use, such as the unique role of indigenous
peoples.

Current Legal Regime

TheArctic legal regime consists of a series of “soft law” agreements, which started with the 1991
Declaration on Protection of the Arctic Environment and the Arctic Environmental Protection Strategy
(AEPS). TheAEPS was absorbed into the work of the Arctic Council, created in 1996. The AEPS
was never legally binding, unlike comparable agreementsin the Antarctic. TheArctic Council isa
high level intergovernmental forum. It conducts work through five Working Groups. The major
activities of the Working Groups are briefly summarized in the report.

All land areasfall under the uncontested sovereignty of one of the eight Arctic states (Canada,
Denmark/Greenland, Finland, Iceland, Sweden, Norway, Russia and the United States) and so na-
tional domestic laws contain the primary legal controlson the environment. However, international
environmental laws and principles play an increasing role in this legal regime.

The report provides an overview of the global treaties and agreements that apply to the Arctic
region. Global agreements and treaties affect protection of the Arctic environment, and some were
designed to address environmental problems that surface most acutely in the Arctic. Many of the
most urgent Arctic environmental issues, such as climate change and persistent organic pollutants
can only be solved through global, multilateral approaches as the roots of these problems lie out-
side theArctic.

The Arctic and Antarctic Legal Regimes

Comparisons with the well-developed Antarctic Treaty System (ATS), consisting of three treaties
and one comprehensive Protocol on Environmental Protection, inevitably arise when considering
the relatively undeveloped Arctic legal regime. The report compares the environmental legal re-
gimes of the two polar regions.

The polar regions are polar opposites in many respects. Inthe Antarctic, land, rather than the
oceanisthefocusof thelegal regime. The absence of anindigenous population and traditional way
of life aso distinguishesthe South from the North Pole. Industrial and resource development, start-
ing in 19" century with whaling and sealing, continuing with mining, hydrocarbon and other indus-
trial development, is more extensive in the Arctic than the Antarctic and has resulted in more sub-
stantial environmental impacts. Another distinguishing factor isthat Antarcticais non-militarized
while the Arctic is highly strategic, militarized territory. The Arctic has a population of about 3.8
million, while the Antarctic has no permanent resident population, and is visited by only about
15,000 tourists ayear.

Conversely, similarities between the two regions abound. Both regions have fragile environ-
ments susceptible to damage from outside sources. The poles are empty, inaccessible, and harsh.



Extreme climactic conditions prevail. Unique flora and fauna set these regions apart from more
temperate zones.

Antarctica, as asingle continent, with no indigenous or permanent human inhabitants, and no
commercia or industrial activities, is more easily governed by a single comprehensive environ-
mental treaty regime. Resolution of sovereignty over the Antarctic land massand its offshore areas
has dominated legal discussionsin that region, issues suited to be resolved by atreaty system. The
Arctic, on the other hand, is aregion dominated by the existing national legal systems of the eight
Arctic states, which cover not only their land areas but their marine territories, to the limit of the
200 nautical mile exclusive economic zone. The inhabitants of this region require a legal regime
that permits them to thrive, while at the same time protecting the fragile environment.

Adequacy of Current Arctic Environmental Legal Regime

A key guestion is whether the environmental protection provisions implemented on the national
territory of the Arctic states and the coordinated activities of the Arctic Council and its' Working
Groups are sufficient to protect the Arctic.

There are numerous holes in the Arctic environmental legal regime when compared to the
comprehensive regimein placein the Antarctic. Despite the differencesthat alarge resident popu-
lation and industrial development make, both polar regions are barometers of the global environ-
mental protection system. PCB laden whale tissue, melting ice from greenhouse gases produced
thousands of miles away, and declining populations of some charismatic polar species show that
the Arctic environment is not yet adequately protected.

In general, pollution ismore adequately addressed by binding legal agreementsthan biodiversity
protection, both by the global agreementsin place, and by the Arctic Council. Thelegal regimeis
weaker when considering protection of species and spaces and the rich biodiversity of the ill
relatively untouched Arctic.

Need for a New Arctic Environmental Agreement

Opinion is split on the need for a region wide treaty, though many conservation organizations,
scientists, government representatives and academic experts favour a new Agreement.

The main advantage of atreaty isthe potential for increasing states' obligations to protect the
environment through the elaboration of enforceable targets, timetables, and scheduled dues. A
binding legal agreement could attract more serious attention from states.

Much of the substance of a framework agreement is already in place. It may be relatively
easily to formalize an Arctic Council agreement, enshrine the mandates of the five Working Groups
of the Council, and add innovative features designed to address the particular needs of the Arctic.
The change from a strategy coordinated by Arctic states, the AEPS, to an organization that includes
the Strategy and other work elements, the Arctic Council, happened in arelatively short timeframe.
As the pace of change accelerates in the Arctic, converting the Arctic Council agreement into a
more comprehensive treaty may be warranted. The precautionary principle may be incorporated
into a new treaty to ensure that one of the last of earth’s great wilderness areas remainsintact.

UnliketheAntarctic, whose legal regime developed to stall territorial claims, halt militarization
and preserve a pristine environment for scientific research, the Arctic’s nascent structure includes
the devel opment needs of people. There isno Northern movement to replicate the “ nature reserve”
at the South Pole. The Arctic Council is one of the first regional governance bodies devoted to
environmental protection. With the addition of the Working Group on Sustainable Devel opment,



the Council’s focus has shifted to encompass sustainable development. A new Agreement could
reflect this sustainability focus.

The main argument against a new treaty is that the current soft law arrangement is relatively
new and it is too early to evaluate whether it needs to be supplemented by an enforceable treaty.
Arctic states may be unlikely to want to invest time and energy into atreaty at this stage.

The Arctic has become a hotbed of innovative approachesto governance. A new agreement or
treaty could incorporate the innovations that have been adopted to date; and could seek to use new
innovate approaches.

For example, aregional agreement could build on the special role afforded to indigenous groups
as Permanent Participantsin Arctic Council.

Although devolution of regulatory powers through a co-management regime will remain a
subject for domestic law, aregional agreement could encourage more widespread use of thislegal
tool.

An expanded role for traditional ecological knowledgeisalso apossibletopic for inclusionin
aregional environmental agreement.

The use of impact and benefit agreements is another innovative feature in some Arctic states.
Standardization of this requirement could go along way to achieving sustainable development in
the Arctic region. Allowing some resource development to proceed in less ecologically sensitive
areas, with thefull involvement of affected residents of the region and completelegally enforceable
agreements for mitigating harmful impacts and sharing benefits would be a step beyond traditional
environmental impact assessment towards a sustainabl e future.

Xi



|. The Arctic Legal Regime — Moving from
Environmental Protection to Sustainability?

The fragile Arctic is under growing environmental stress. Accelerated resource extraction,
industrial expansion and distant polluting activities threaten the ecol ogical integrity of one of the
world slast great wildernessareas. To better protect the environment, the Arctic soft law regime
could be expanded and strengthened. Whether arevitalized Arctic environmental regime should
be modeled on the Antarctic treaty regime and subject to alegally binding treaty isthe subject of
ongoing debate

This report discusses the current Arctic regiona environmental legal regime; assesses the
applicability of global treaties and soft law agreementsto the Arctic; comparesthe regimes of the
two polar regionsand discussestheneed for anew legally binding agreement. Potential advantages
of atreaty —more financial stability, increased public profile for and state commitment to Arctic
environmental protection, strengthened and harmonized environmental standardsfor the region—
may outweigh the chief disadvantage of diverting resources away from continuing devel opment
of the relatively young soft law regime.

Callsfor an Arctic treaty are not new. Many look to the Antarctic treaty regime as a model
tofollow inthe Arctic. The southern polar region, with asimilar environment and environmental
stressors, isgoverned by acomprehensiveandfar reaching environmental protectiontreaty system.
Y et the key differences between the two poles in terms of population, industrial activity, and
national jurisdiction, make adoption of an Antarctic style treaty unlikely for the Arctic.

1. Unlike Antarctica, the Arctic is not a Nature Reserve

Antarctica has become a model in international law for a purely environmentally focused
management regime. Development of its' legal system was made possible by the absence of an
indigenous human population and land-based industrial and resource uses. Consequently, there
was no need to balance conservation and economic development. In contrast, the Arctic's
permanent population requireseconomic activity for survival. Thewealth accruing from resource
extractionintheArctichashistorically not benefited |ocal popul ations, and serioussocial problems
of poverty, unemployment, drug and alcohol abuse continue to plague local and indigenous
communities. Environmental degradation has also resulted from industrial use.

Rather thanreplicatingthe Antarctictreaty regime, which preservesthecontinent asa“ natural
reserve, devoted to peace and science,” a new Arctic regiona agreement could reconcile
indigenous rights, societal needs, and economic activity while ensuring above all that ecol ogical
integrity ismaintained. Indigenousrightsand Arctic economic development aresensitivepolitical
andlegal issues. TheArctichasthepotential tobecomeadifferent typeof model regime, thetesting
ground for anew exemplar of regional environmental agreement that recognizes and accountsfor
human society and economic activity. Both polar regions have unique features to offer for the
development of international environmental law.

1 Young, OranR. The Sructure of Arctic Cooperation: Solving Problems/Seizing Opportuni-

ties, in apaper prepared at the request of Finland in preparation for the fourth conference of
Parliamentarians of the Arctic Region, Rovaniemi, 27-29 August 2000, online at http://
www.grida.no/parl/, identifies resolution of the need for alegally binding treaty as a key
guestion for the Arctic Parliamentarians to answer.



Arctic Legal Regime for Environmental Protection

2. Adequacy of Current Environmental Legal Regime

This report will highlight the adequacy of the current Arctic environmental legal regime, and
contrast it with the Antarctic regime. TheArctic Environmental Protection Strategy (AEPS), now
encompassed by the Arctic Council, was never legally binding, unlike comparable agreementsin
the Antarctic. Thereport will consider the possibility of negotiating a sustainability treaty for the
Arctic, with similar high standards of environmental protection as those in the 1991 Protocol on
Environmental Protection to the Antarctic Treaty. An Arctic treaty could also encompass the
sustainable development focus of the Arctic Council, and enshrine innovative legal approaches
aready in use, such as the unique role of indigenous peoples.

Allland areasfall under the uncontested sovereignty of oneof theeight Arctic states (Canada,
Denmark/Greenland, Finland, Iceland, Sweden, Norway, Russia and the United States), national
domestic laws containthe primary legal controlson theenvironment. Regional lawsalso regulate
the Arctic environment. Denmark, Finland and Sweden are subject to European Union (EU) laws.
Canadaand the US are partiesto the North American Agreement on Environmental Cooper ation.
However, international environmental laws and principles play an increasing role in this legal
regime. Many global treaties affect protection of the Arctic environment, most prominently the
Climate Change, Biodiversity and the recently concluded — Per sistent Organic Pollutants (POPS)
Conventions. Regional arrangements such as the Arctic Council, an intergovernmental forum
formed in 1996 to address common Arctic concerns, and its predecessor, the AEPS, a*“ soft law”
framework for environmental cooperation, are also part of the legal framework, though arguably
less important than binding law.

While social equity and economic stability areessential elementsof sustainability, thisreport
will concentrate on the adequacy of the Arctic environmental legal regime. Environmental
protection has not been aprimary focus of the domestic legal regimes of the Arctic states, though
theregional regime emerged from environmental concerns, prompted by catastrophes such asthe
Exxon Valdez oil spill and the Chernobyl nuclear accident, and by mounting scientific evidence
that distant industrial practices were harming Arctic peoples and ecosystems.

This report discusses whether the combined effect of global agreements and domestic
environmental lawsissufficient to protect oneof theworld’ slast great wildernessareas. TheArctic
states, boundtogether by their common bordersontheworld’ smost northern ocean, sharecommon
topography, resources, environment, peoples and concerns. Though there are increasingly close
linkages between international/regional and domestic environmental legal regimesin the Arctic,
a comprehensive legally binding legal structure is missing. A regional Arctic Environmental
Protection or Sustainability Agreement could beavehicletofill gapsinthestill incomplete Arctic
legal regime, and may better serve to protect the region’ s unique characteristics. The design of a
strengthened legal regime should be guided by the overlapping ecological and cultural values of
residents of the Arctic. Theincreasing decision-making role of indigenous Arctic peoples should
also bereflected in arevitalized regime.

ll. The Current Arctic Environmental Legal Regime

1. The Arctic Region

TheArcticisavast, under-popul ated region, hometo approximately threeand ahalf million people,
of which about one-fifth are native indigenous peopl es’ The Arctic is the largest remaining
wilderness area in the northern hemisphere.

2 The definition of the Arctic area used in this report is the same as that used by one of the

Working Groups of the Arctic Council: the boundary liesbetween 60°N and the Arctic Circle,



With aland mass exceedl ng 25 million sgquare kilometres, the Arctic is one of the world's
largest geographical regions.® Russiahasmost of the Arctic’ sland mass, and Canadaisthe second
largest Arctic state. All of Greenland and Iceland’ sland massis above the 60" parallel. Theice-
covered Arctic Ocean is amost completely enclosed, with only four openings. Only about 10%
of the Arctic Ocean isfree of ice, evenin summer.* Like Antarctica, the Arctic is dominated by
extreme climatic conditions, and plays a key rolein regulating global climate and the oceans.

TheArctic supportsmany uniquemarineandterrestrial species, suchasnarwhals, polar bears,
andreindeer, andisamajor nursery and breeding ground for migratory birdsand marinemammals.
Arctic species congregate in huge numbers. Thel argest puffin colony in the world has more than
one million nestson Talan Island in the Okhotsk Sea.° Three of theworld's largest caribou herds
have500,000 animalsor more: theWestern Arctic herd in northwest Alaska, the GeorgeRiver herd
in northern Quebec and the Taimyr Peninsula herd in Siberia.®

Like Antarctica, the Arctic isan important areafor scientific and environmental research, as
itisstill relatively pristine. However, the seeming purity of the environment can be deceiving.
Pollution from local and distant source affectsthe regl on, catalogued in acomprehensive State of
the Arctic Environment Report (SOAER) in 1997.” For example, health risksfrom the consump-
tion of predatory marine and terrestrial mammals with high degrees of contaminants are signifi-
cantly higher in Arctic than non-Arctic states.®

1.1 Environmental Issues in the Arctic

Themost serious global environmental issuein the Arctic isthe deposition of contaminantsto the
Arcticecozonesthrough long-rangetransport intheatmosphere, whilethe most important regional
issues are mining, tourism, and military activities.

with some modifications. In the North Atlantic, the southern boundary follows 62°N, and
includesthe Faroelslands. Tothewest, the Labrador and Greenland Seasareincluded. Inthe
Bering Seaarea, the southern boundary isthe Aleutian chain. Hudson Bay and the White Sea
are considered part of the Arctic for the purposes of the assessment. In the terrestrial
environment, the southern boundary in each country is determined by that country, but lies
between the Arctic Circle and 60°N. AMAP, Arctic Pollution Issues. A Sate of the Arctic
Environment Report (AMAP: Norway), 1997, (* SOAER”).

3 JUCN Draft Framework Strategy and Action Plan for lUCN Work inthe Circumpolar Arctic,
Sept. 2000.

4 “Arctic Ecozones’ in The Sate of Canada’s Environment, (Environment Canada: Ottawa),
1996.

> Natural Resources Canada, Canadian Arctic Profiles, Species,” at http://collections.ic.gc.cal
arctic/english.htm.

6

Beverly and Qamanirjuaq Caribou Management Board, “ Frequently Asked Questions about
Caribou,” at http://www.arctic-caribou.com/.

TheSOAERwill beupdatedin2002. Thesummary report and thescientific studiescompanion
volume can be found at http://www.amap.no.

8  SOAER, AMAP Report on Issues of Concern: Updated Information on Human Health,
Persistent Organic Pollutants, Radioactivity, and Mer curyintheAr ctic, September 2000, both
online at http://www.amap.no.

“Challengesfor Sustainable Development” in The Sate of Canada’ sEnvironment, (Environ-
ment Canada: Ottawa), 1996.



Arctic Legal Regime for Environmental Protection

A key environmental problem iswarming ocean temperatures, evidence of climate change
dramatically impacting wildlife and Arctic peoples. Radioactivity, persistent organic pollutants,
acidification, oil pollution and heavy metalsare of concern. Over-harvesting of natural resources
such as fish and marine mammals, and overgrazing by reindeer are resource management
challenges. Mines, nuclear plantsand hazardouswastedisposal areother prominent environmental
problems.

Recent concern about the Arctic environment comesin part from increased rates of resource
extraction in theregion. Examplesinclude:

* arecord number of new minessuch asdiamond minesin Canada sNorthwest Territories,
expanded mines, and extension of mines slated for closing, such as the Lake Myvatn
diatomite minein Iceland,1©

+ construction of infrastructure such as new roads for mines, tourist sites, and industrial
developments, with consequent negative impacts on wildlife, 1

* pressure] to increase timber harvests from boreal forests in the far North, fragmenting
habitat,

« overfishing in the North Pacific, North Atlantic and Arctic Oceans,
* new offshore oil and gas drilling and pipeline proposals, and

» expansion of the nuclear industry in the Arctic, demonstrated by proposals to construct
several floating nuclear power plantsin eastern Siberia '3 and Russia s new law allowing
theimport of spent nuclear wastefor storageand disposal, expected to generate $30 billion
in revenue. 4

2. The Regional Legal Regime

Unlike the Antarctic, which has a comprehensive treaty regime developed over a number of
decades, beginning in the late 1950s, the Arctic has no binding legal regime. The region has no
history of multilateral cooperation and throughout the Cold War period, had a strategic and
antagonistic, rather than cooperative, focus.

Domestic laws of the Arctic states provide the framework for environmental protection. Y et
global treaties and normsincreasingly influence the content of domestic laws, and so provide the

10 Arni Finnson, “ Controversial Decision on Mini ng LakeMyvatn,” WWF Arctic Bulletin 4.00,
2000.

AyeshaErcelawn, End of the Road — The Adver se Ecol ogical Impacts of Roads and Logging:
A Compilation of Independently Reviewed Research (NRDC: New Y ork) 1999. Some of the
studiescollectedinthisreport document wolvesavoiding roadsopentoregular public use, and
collision with avehicle as the highest cause of death for female moose, both in Alaska.

12 UNEP, GEO-2000, Global Environment Outlook, chapter 2, The Polar Regions, (UNEP:
Nairobi), 2000.

13 ThomasNilsen, “Floati ng Nuclear Plantsinthe Siberian Arctic?” WWF Arctic Bulletin 4.00,
2000.

Giles Whittell, “Russia to accept nuclear waste — for $30 billion,” Vancouver Sun, Dec. 22,
2000, A9c.

11

14



backdrop for domestic legal developments. Marine treaties in particular have influenced the
content of Arctic states domestic environmental laws, and to date, the focus of the Arctic
environmental legal regime has been on marine conservation. Bilateral agreements between
individual Arctic states on issues such as fisheries, wildlife and protection from pollution are
numerous.®

This chapter describes the growth in Arctic cooperation initiatives, and the elements of the
current “ soft-law” Arcticenvironmental legal regime. Thenext chapter discussestheother key part
of theregional regime: the global and regional treaties and agreements that apply to the Arcti c.1®

2.1 Overview of Regime

The Arctic legal regime consists of aseriesof “soft law” agreements, which started with the 1991
Declaration on Protection of the Arctic Environment and the Arctic Environmental Protection
Strategy (AEPS).Y” The AEPSwas absorbed into thework of the Arctic Council, created in 1996.
It remains a valid Strategy for Working Groups of the Arctic Council. The 1998 Regional
Programme of Action for the Protection of the Arctic Marine Environment from Land-Based
Activitiesand the 2000 Ar ctic Council Action Plan to Eliminate Pollution of the Arctic arethe most
recent examples of soft law environmental agreementsin the region.

Theregime sqguiding body, the Arctic Council, isnot aninternational organizationwithlegal
personality, butinstead a® high-level forumintendedto provideameansfor promoting cooperation
among Arctic states. . . on common Arctic issues, in particular issues of sustainable development
and environmental protection in the Arctic.” 18

GapsintheArctic environmental |egal regimerel ateto specific environmental issues, suchas
inadequate control of environmental impacts of mining and incomplete biodiversity protection.
Other Arctic gapsinclude the full integration of indigenous peoplesinto the legal regime of most
Arctic states, (despiteindigenousrightsand land claims), and the sharing of benefitsfrom resource
activities with indigenous as well as local communities. The regional regime also suffers from
being unenforceabl e, |acking specific commitments, targetsand timetablesfor action, and chronic
under-funding. Though many global and regional agreements apply to the Arctic, and even have
special provisions related to the Arctic, such as the Protocols to the Convention on Long Range
Trans-boundary Air Pollution (LRTAP), and the United Nations Convention on the Law of the Sea
(LOSC), when compared withthecomprehensiveandfar reachingregimeinplaceinthe Antarctic,
the Arctic’ s regime appears incomplete.

2.2 Growth in Arctic Cooperation Initiatives

Inthepast decadenumerousnew Arcticgovernanceinitiativeshaveflourished. TheArctic Council
is the flagship of these new initiatives. Created by the Ottawa Declaration in 1996, the Arctic
Council has eight members. Canada, Russia, Finland, Norway, Iceland, Sweden, Denmark/
Greenland and the United States. Each member state is represented by Senior Arctic Officials

15 Donald Rothwell, ThePolar Regionsand the Devel opment of I nter national Law, (Cambridge:

Cambridge University Press), 1996, 157.

A discussion of thedomestic environmental lawsof the Arctic statesisoutsidethe scopeof this
report.

17 301LM 624 (1991).

18 Declaration on the Establishment of the Arctic Council, Ottawa, 1996, at http://www.arctic-
council.org/establ.asp.
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(SAO) onthe Council. Whilethe Declaration does not state who should represent the states at the
biennial council meetings, Foreign Ministers or another designated Minister or senior official
usually lead state delegations.

A host of other organi zationsal so exist to servetheregion, and haveproliferated sincethelate
1980s. Initiativesmay beregion-wideinter-governmental regimessuch asthe Arctic Council and
AEPS; sub-national region-wide regimes such asthe Northern Forum and Standing Committee of
Parliamentariansof the Arctic Region; sub-regional inter-governmental regimessuchastheNordic
Council and Barents Euro-Arctic Region; indigenous organi zations such asthe Saami Council and
Inuit Circumpolar Conference or non-governmental organizationssuchasthelnternational Arctic
Science Committee.™® A brief description of the mgjor initiatives follows. 2

TheNordic Council —Established in 1952 to promote dial ogue and joint action on regional
issues, the Council brings together representatives from the parliaments and governments of the
fiveNordic states—Norway, Sweden, Finland, Denmark, Finland—and thethreeassociated “ home-
rule” territories of Greenland, the Faroe Islands and Aaland Islands.

The Saami Council — This Council isthe first trans-boundary organization of Arctic native
peoples. Saami minoritiesinthethree Scandinavian countriesweretheorigina members. Russian
Saami are now included. Except for the Russian representatives, Saami Council members are
elected.

The Inuit Circumpolar Conference — This organization exists to unite Inuit peoples from
Alaska, Canada, Greenland and Russia, particularly around resource development and self-
determination issues. The ICC and the Saami Council are two of the founding “Permanent
Participants’ in the Arctic Council, aspecia category reserved for indigenous groups.

The International Arctic Science Committee (IASC) — This Committee is a non-govern-
mental organization made up of therepresentativesfrom national scienceorganizationsintheeight
Arctic states and eight other countries with longstanding interests in Arctic research. 1ASC
membersdo not act on behalf of governments. The Committee emphasizes scientific cooperation
between Arctic scientists. Itissimilar to SCAR, the Scientific Committeefor Antarctic Research.

The Northern Forum — The Forum promotes exchanges among sub-national governments
inthe Northern regions onissues such as northern technol ogi es and soci o-economic devel opment.
It includes twenty-four sub-national or regional governmentsfrom ten countries. It does not span
the circumpolar north: Nunavut, northern Quebec, Labrador, and Greenland are not members;
whereas there are members from China, Mongolia, Japan, and Koreais also a national observer.

The North Atlantic Marine Mammal Commission (NAM M CO) — The governments of
Norway, |celand, Greenland, and the Faroe Islands, with Canada, Russia, and Japan as observers,
formed this organization to promote the sustainable utilization of living marine resources, in
particular all cetaceans and pinnipeds.

The Council of the Barents Euro-Arctic Region (BEAR) — Created in January 1993, the
Council brings together the five Nordic countries, the European Union and Russia with the
overarching aim of helping to reintegrate Russia within Europe, and specifically to work on

19 Oran Y oung “The Structure of Arctic Cooperation: Solving Problems/Seizing opportunities,”
2000, prepared for the Fourth Council of Parliamentarians of the Arctic Region.”

For moreinformation on these organi zations, consult their respectivewebsites. Thissummary
description is adapted from areport by the Canadian Parliamentary Standing Committee on
Foreign Affairs, Canadaand the Circumpolar World: Meeting the Challenges of Cooperation
in to the Twenty-First Century, 1997 (“SCFAIT report’).
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common environmental and sustainable devel opment challengesin the Barents Seaarea. Canada
and the U.S. are among severa observer countries to this process.

The Standing Committee of Parliamentarians of the Arctic Region (SCPAR) — This
Committee includes representatives from the Nordic region, the other Arctic countries, the
European Parliament, and from the ICC and Saami parliaments.

Thegrowth of Arctic governance and cooperation initiatives coincideswith the devel opment
of Arctic specific provisionsin global governance agreementsand regimes. Examplesrangefrom
the development of a Polar Navigation Code by the International Maritime Organization, to
statementsfrom an Arctic Council representative to the meeting which produced the POPstreaty,
to funding of biodiversity-related projects in Russia by the Global Environment Facility.

3. Arctic Environmental Protection Strategy (AEPS)*

Arctic environmental cooperation wasfirst proposed forty years ago, at the sametime asthe start
of the Antarctic treaty regime. Proposals were short-lived at that time due to the Cold War.

Theeight Arctic countries started serious discussions about acoordinated approach to Arctic
environmental protectionin 1989. Impetusfor theinitial meeting came from several events. The
first of theseeventswasthebeginning of “ glasnost” inthe Soviet Unionin 1987, leading eventually
tothedissolution of the USSR in 1991. A famous speech by then Soviet Union Secretary-Generd
Mikhail GorbachevinMurmanskin 1987 callingfor greater Arctic cooperationandanArctic” zone
of peace” was both a death knell for the Cold War, and a signal for the birth of a new erain
cooperation.?? Ironically, though the dissolution of the Soviet Union was one factor prompting
formation of the AEPS, the economic changes since dissol ution have meant that Russia has been
unable to implement many of its commitments under the Strategy.

Prominent environmental disastersin the region also pointed out the need for anew regime.
The catastrophic nuclear accident in Chernobyl in 1986, the true consequences of which wereonly
revealed in 1989; and the massive Exxon Valdez oil spill in Alaska in 1989 galvanized public
resolvetocleanuptheArctic. Evidenceof environmental damagecaused by activitiesinother parts
of the Arctic was also accumulating. Smelter emissions on the Kola Peninsula were harming
Finland’s northern forests,”> and increasi ngly high levels of contaminants were detected in the
traditional foodsaf indigenous peoplesinthe North, much higher than would be expected in anon-
industrial region.?* By 1989, Arctic state representatives were ready to tackle common environ-
mental problems. The Finnish government wasresponsiblefor convening thefirst meeting, which
became known asthe“Rovaniemi” process, named after thecity in Finland wherethe meetingwas
held.?> 1n 1991, after two years of negotiation, the parties signed a Declaration on Protection of
the Arctic Environment, and adopted the Arctic Environmental Protection Strategy (AEPS).

21 (1991) 30 ILM 1, 624.

22" Donald Rothwell, The Polar Regionsand the Devel opment of International Law, (Cambridge:
Cambridge University Press), 1996, 229.

Young, Oran R. Creating Regimes: Arctic Accords and International Governance, (Ithaca,
NY, USA: Cornéll University Press), 1998, 54.

Government of Canada, Commissioner for Environment and Sustainable Development,
“Making International Environmental Agreements Work: The Canadian Arctic Experience,”
Ottawa, 1999.

For a complete description of the creation of the AEPS, see Oran Y oung, Creating Regimes
— Arctic Accords and International Governance, (Ithaca: Cornell University Press), 1998.
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TheAEPSdoesnot definetheArcticarea, thoughthislack of definition doesnot appear tohave
caused Lany problems. While formally agreed to between statesin written form, it is not legal Iy a
treaty % ThePartiesdid not believethat the AEPSI mposed binding legal obligationsuponthem. 27

The objectives of the AEPS were:
I. to protect the Arctic ecosystems, including humans,

ii. to provide for the protection, enhancement and restoration of environmental quality and
the sustainable utilization of natural resourcesincluding their useby local popul ationsand
indigenous peoplesin the Arctic,

iii. to recognize and to the extent possible, seek to accommodate the traditional and cultural
needs, values and practices of the indigenous peoples, as determined by themselves,
related to the protection of the Arctic environment,

iv. to review regularly the state of the Arctic environment, and
v. toidentify, reduce, and asafinal goal, eliminate pollution.

The AEPS did not address some of the major causes of Arctic environmental problems, such
as climate change and ozone depl etion, because they were already being addressed in other fora.
The AEPS described environmental issues, canvassed the existing legal regime and proposed six
priorities for action: persistent organic contaminants, oil pollution, heavy metals, noise, radioac-
tivity, and acidification.

Of the six environmental pollutants identified as being Arctic-wide, all but one, noise, was
trans-boundary.28 To assess the environmental impact of these six pollutants, the Arctic states
established an Arctic Monitoring and Assessment Program, and three other working group
programs, Conservation of Arctic Flora and Fauna (CAFF); Protection of the Arctic Marine
Environment (PAME); and Emergency Preparedness and Response (EPPR) Program. These
working groups of the programs are now working groups of the Arctic Council, and their magjor
accomplishments are summarized in the next section of this report.

The AEPS marked the beginning of theformation of anew regime, which continuesto evolve.
The Ministers met at four Ministerial Conferences before the programmes of the AEPS were
integrated into Arctic Council Working Groupsin 1997.

3.1 Evaluation of Effectiveness of AEPS
The AEPS has had mixed reviews. It focused attention on the region, and increased state

commitment to take action to protect the Arctic environment. However, it has been called an
“unambitiousregime,” that addslittleto theexisting environmental monitoring programmesof the

26 The Vienna Convention on the Law of Treaties, 1969, Art. 2 (1) (a) defines a treaty as; an
international agreement concluded between States in written form and governed by interna-
tional law, whether embodied inasingleinstrument or intwo or morerelated instruments and
whatever its particular designation.

Donald Rothwell, ThePolar Regionsand the Devel opment of I nter national Law, (Cambridge:
Cambridge University Press), 1996, 239 — 241.

28 AEPS, paras. 3.1-3.6 at 1, 635-43.
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Arctic states.”® The AEPS action plan on priority environmental issues established no concrete
targets, few timetables, and only general national commitments, such as to implement the best
available technology to control releases of heavy metals. NGO criticisms focussed on the
piecemeal nature of itsefforts, and failureto link to global issues. Commentators general ly agree
that the greatest strength of the AEPS was to provide a foundation for future work. 30

4. Arctic Council

The Arctic Council was a natural outgrowth of the AEPS. States saw the need to expand the
Strategy beyond purely environmental issues. An independent Arctic Council Panel wasformed
inCanada. 1ts1991 report called for acouncil whichwould makethecircumpolar region“adomain
of enhanced civility — an areain which aboriginal peoples enjoy their full rights, and where the
governmentsthat speak for southern majoritiesaccord progressivel Y 1greater respect to the natural
environment, tooneanother, andin particular, toaboriginal people.”=" Theinitial proposal in 1991
envisioned atreaty to createthe Council. A draft for aframework treaty was published in 1991.32

L eadership in creating the Council came from Canada, which hosted Senior Arctic Officials
(SAO) mestings in the North in the early 1990s. In 1996, the Ottawa Declaration was signed.
Contentious issues in the negotiations leading up to the Declaration centered on the role for
indigenous organizations, and the inclusion of sustainable development goals.

The Declaration creating the Council states that the Council will look in particular at issues
of sustainable development and environmental protection in the Arctic. The Declaration is a
skeletal outline.

The Declaration on the Establishment of the Arctic Council states that the Council is
established as a high level forum to:

a) provideameansfor promotingcooperation, coordinationandinteractionamongtheArctic
States, with the involvement of the Arctic indigenous communities and other Arctic
inhabitants on common arctic issues, but should not deal with mattersrelated to military
security);

b) overseeand coordinatetheprogramsestablished under theAEPSontheArcticMonitoring
and Assessment Program (AMAP), Conservation of Arctic Flora and Fauna (CAFF),
Protection of the Arctic Marine Environment (PAME), and Emergency Preparednessand
Response (EPPR);

c) adopt terms of reference for and oversee and coordinate a sustainable development
program; and

29 Donald Rothwell, The Polar Regionsand the Devel opment of International Law, (Cambridge:

Cambridge University Press), 1996, 389.

DavidVanderZwaag, “ International Law and ArcticMarineConservation—A Slushy, Shifting
Seascape” (1997), Vol. 9, Georgetown International Environmental Law Review; Rothwell,
ibid. 329.

Arctic Council Panel, To Establish an International Arctic Council: A Framework Report,
1991, Northern Perspectives.

32 Donat Pharand, Proposal for an Arctic Council Treaty, Northern Perspectives, 1991.
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d) dissemipate information, encourage education and promote interest in Arctic-related
issues.

Observers urged the Arctic Council to reject the “talk shop” image of many international
organizations, and focus on improving the livelihood and well-being of Arctic residents. Priority
areasfor actionidentified by indigenousand other Arcticresidentswererevitalization of thesealing
indust% and removal of trade barriers for marine mammal products in Europe and the United
States.

4.1 Role of Indigenous People

The special rolefor indigenous peopl es as Permanent Participantsisaunique feature of the Arctic
Council. Indigenous groups were involved in the working groups of the AEPS, and an Arctic
indigenous peopl€’ s secretariat, hosted by Denmark, was set up in 1993.%

Theoriginal proposal for the Arctic Council envisaged equal statusfor the Arctic government
representatives and indigenous group representatives. The Arctic Council created a category of
Permanent Participant to recognize the unique status of indigenous peoplesin the Arctic. The
Declaration carefully notes that “the use of the term “peoples’ in this Declaration shall not be
construed as having any implications as regards the rights which may attach to the term under
international law.”

Threeindigenousumbrellaorgani zationswerelisted asPermanent Parti cipantsinthe Council,
with provision for additiona “other Arctic organizations of indigenous peoples with majority
constituency, representing (a) a single people resident in more than one Arctic state; or (b) more
than one Arctic indigenous people resident in a single Arctic state.” Using this criteria, three
additional groups have since been confirmed. Permanent Participants on the Council are now:

» the Association of Indigenous Minorities of the North, Siberia and the Far East of the
Russian Federation,

e thelnuit Circumpolar Conference,

* the Saami Council,

» the Aleutian International Association,

» the Gwich’in Council International and

» the Arctic Athabaskan Council.

Though these Participants are not forma members of the Council and do not vote, they are
virtually equivalent to the state members. They havetheright to participatein all meetings (except

those declared in camera by the state representatives) and activities of the Council, and to present
proposals for cooperative activities.

33 Declaration onthe Establishment of the Arctic Council (1996), availableontheArctic Council
website at: http://www.arctic-council.org/.
34 SCFAIT Report, Chapter 3, 24.

3 Thelndi genousPeoples’ Secretariat wasestablishedtofacilitatetheinvol vement of indigenous
peoplesin thework of the Arctic Council. Itswebsiteisat http://www.arcticpeoples.org.
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The Arctic Council’ s effectivenessis significantly enhanced by this innovative approach to
indigenous peoples.36 There is a general consensus among the participants that indigenous
involvement in the AEPS has made the process a different and more successful product. Their
participation gives “rea life examples’ of the impacts of policies and developments.

Useof I ndigenous K nowledge— The use of indigenous knowledge or traditional ecological
knowledge (TEK) started with the AEPS. According to the Inuit Circumpolar Conference, which
prepared areport on thistopic for the 1993 ministerial meeting in Nuuk, indigenous knowledgeis
understood to be comprised of “information and concepts about the environment and ecol ogy that
are known but usually not formally recorded by individuals who belong to a particular cultural
group that has occupied an identifiable territory over along period of time” and includes “facts,
concepts and theories about the characteristics which describe the objects, events, behavioursand
interconnections that comprise both the animate and inanimate environments of indigenous
peoples.” From the indigenous point of view, “indigenous knowledge is abody of knowledgein
its own right and a means of communication and decision-making that reflects who indigenous
peoples are and the world view that they hold.” 37

Indigenous knowledge was incorporated in the SOAER in a chapter on indigenous ways of
living and traditional diet.

One of the Arctic Council’s Working Groups has also sponsored TEK studies and projects
such as collecting indigenous knowledge on beluga whales in Alaska, creating an Indigenous
Peoples’ Knowledge database, a study on ice edge ecosystem and indigenous knowledge, and
developing ethical principlesfor research.

A comprehensi ve report onthetopicwasrecently prepared for the Arctic Council Indigenous
Peoples’ Secretari at.>

4.2 Procedure of Council

Ministerial meetingsareheld every two years. Decisionsare made by consensus. Thework of the
Council and its Working Groups is supervised by Senior Arctic Officias (SAOs) in consultation
withrepresentativesof the Permanent Participants. TheCouncil hasdevel oped RuI esof Procedure,

whichapply toall subsidiary bodiesof the Council aswell astothe Council itself.3 All cooperative
activities of the Council must be endorsed by Ministerial mandate. States are free to take action,

singly or collectively, independently of the Council. Each program of the Council isvoluntarily
funded by one of the States.

In addition to the Permanent Participants, participation in the Arctic Council isalso opento
observerssuch asnon-Arctic states, intergovernmental and inter-parliamentary organizationsand
non-governmental organizations. A full list of observersison the Arctic Council’ s website.

36 EvanT. Bloom, Current Development: Establishment of the Arctic Council, 1999, 93A.J.I.L.
712.

37 MonicaTennberg, INDIGENOUSPEOPLES INVOLVEMENT IN THE ARCTIC COUN-
CIL, Northern Notes, 1V: 21-32 (December 1996), online at http://arcticcircle.uconn.edu/
ArcticCircle/NatResources/Policy/tennberg.html.

Philip Burgess, Traditional Knowledge, 1999, avail ableonlineat http://www.arcticpeoples.org/
knowl.htm.

39 The Rules are on the Council’s website at Rules of Procedure [Revised 9-98] http://
wwwe.arctic-council.org/.
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4.3 Arctic Council Working Groups

The Arctic Council hasfiveworking groups. Each group’smandateisrelevant for environmental
protection. Each group has developed a program of work. The five working groups are:

e Sustainable Development Program (SDWG)

e Arctic Monitoring and Assessment Program (AMAP)

* Emergency, Prevention, Preparedness and Response Program (EPPRP)

* Protection of Arctic Marine Environment (PAME)

» Conservation of Arctic Floraand Fauna (CAFF)

A description of thework of each group, and major accomplishmentsto-date, isset out below.

Sustainable Development Working Group (SDWG) — Sustainable development was
prominent in the discussions creating the Arctic Council, and has been given shape in the latest
Working Group on Sustainable Development.

Established in 1998, the goal of the SDWG isto protect and enhance the economies, culture
and health of theinhabitants of the Arctic, in an environmentally sustainable manner. The Arctic
statescoul d not agree on acomprehensi ve sustai nabl edevel opment programuntil the 2000 meeting
in Barrow, Alaska, due to uncertainty about the meaning of sustainable development. During the
formation of the Council, therelationship of sustai nable devel opment to environmental protection
was afreguent subject of debate, with some NGOs concerned that inclusion of the concept of SD
would lessen the emphasison environmental protection. Otherssaw that SD was* both agood and
integrating concept of the Arctic Council, toincorporatenot only environmental protection but also
the economic and social aspects of the Arctic agenda.”40

The overall goa of the program is to improve the environmental, economic, and social
conditionsof Arcticcommunities. ThisGroupto-datehascarried out specific projectson disparate
topicssuch asArctic children and youth, health, tele-medicine, resource management, technol ogy
transfer to improve Arctic sanitation systems, national sustainable development strategies, living
conditions in the Arctic, and linking Arctic communities.

Anissuethat has plagued the Group sinceitsinception isbarriersto trade in marine mammal
products.41 Bansin the United States and Europe on the importation of skinsand fur from seals
isamagor issue in the North, one that a regional legal agreement could seek to resolve. The
predecessor to the SDWG, the Task Force on Sustainable Devel opment and Utilization (TFSDU),
sponsored research on the retrospective seal market collapse study and a study on trade barriers.

Accomplishments:

e Framework Document (Chapeau) for the Sustainable Devel opment Program.42 Thistwo
page document lists six areas of special importance for the Program, including health,

40" Ambassador Mary Simon, Testimony to SCFAIT Report.

4 David VanderZwaag, “ International Commons— The Arctic” in The Year in Review, 1999,
10Y bl EL 303-307.

The SDWG currently has no website of itsown. The program for the group can be found at
http://www.arctic-council.org/barrow/chapeau. pdf.

42
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sustainable economic activities, education, children and youth, management of natural,
including living resources, and infrastructure development. The document notes the
strong commitment of the Council to approve projects in these areas that will deliver
tangible benefitsto residents of the Arctic.

Arctic Monitoring and Assessment Programme (AMAP) — This was the first group to
become operational under the AEPS, and has a secretariat based in Norway. AMAP s objective
is “ providing reliable and sufficient information on the status of, and threats to, the Arctic
environment, and providing scientific advice on actions to be taken in order to support Arctic
governmentsin their effortsto take remedial and preventive actionsrelating to contaminants.” 4

Thescopeof itsmonitoring program embracessourcesof pollution, bothwithin Arcticregions
and at lower | atitudes, pathwaysof pollutant transfer toand withintheArctic, levelsandtrends, fate
of pollutants, and their effects on Arctic ecosystems and human popul ati ons. ™
AMAP s major accomplishments are:

» publication of two seminal reports. the 1997 Arctic Pollution Issues. A Sate of the Arctic
Environment Report (SOAER) and the 1998 AMAP Assessment Report: Arctic Pollution
Issues, containing the scientific studies and references for the plain language SOAER;

* an update of the SOAER: Updated Information on Human Health, Persistent Organic
Pollutants, Radioactivity and Mercury in the Arctic, 2000;

» research and monitoring that have played a significant role in developing the scientific
justification for international controls on contaminants, including binding protocols on
persistent organic pollutants (POPs) and heavy metals;

» research that supported the negotiations for a global agreement on POPs;

» coordination of the first phase of a‘Multilateral Cooperative Project on Phase-out of
PCB Use, and Management of PCB-contaminated Wastesinthe Russian Federation’; and

» together with IASC and CAFF, development of an Arctic Climate | mpact Assessment
(ACIA), which isnow aproject of the Arctic Council asawhole.

AMAP has been characterized as the most visible element and having the most ambitious
programs of the Arctic Council.

Conservation of Arctic Flora and Fauna (CAFF) — CAFF was established to address the
special needsof Arcticspeciesandtheir habitatsintherapidly developing Arcticregion. 4 1tswork
is guided by the Strategic Plan for the Conservation of Biological Diversity, published in 1998.
CAFFreleased anoverview report onthestatusand trendsin changesto Arctic ecosystems, habitats
and species, in June 2001. Recommendations related to the report will be prepared for the next
ministerial meeting of Senior Arctic Officiasin 2002.

4 The website for this group is http://www.amap.no/.

44 Report of Senior Arctic Officialsto Arctic Council Ministers, Barrow, Alaska, Oct. 2000, 11.

% Oran Y oung, Creating Regimes. Arctic Accordsand International Governance, (Ithaca, NY:

Cornell University Press), 1998, 39.

4 The website for this group is at http://www.grida.no/caff/.
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Accomplishments:

Development of the Circumpolar Protected Area Network (CPAN). This Group has
conducted several gap analyseson protected areasinthe Arctic: thefirst report onthe state
of protected areas in the circumpolar Arctic in 1994; a 1996 report on gaps in habitat
protection, and a detailed gap analysis of the Russian Arctic in 2000. The 1996 report
classified the entire Arctic region into seven vegetation zones and found that the least
amount of protection was found in the northern boreal zone (2.6%) and inshore waters
(2.1%). Asthe northern boreal zone comprises about 34% of the region, this zone was
identified as a high priority for further protection;*’

Preparation of the Strategic Plan for the Conservation of Arctic Biological Diversity.
Biological diversity isthe umbrellafor the work of CAFF; and the Cooperative Strategy
and Strategic Plan provide the basis for determining priority objectives and activities;
Murre and Eider Duck Conservation Strategies;

Atlas of Rare Endemic Vascular Plants of the Arctic;

Arctic Climate Impact Assessment (ACIA), with AMAP,

Circumpolar Biodiversity Monitoring Network;

RAIPON/CAFF Sacred Sites Project;

CAFF Flora Group;

Circumpolar Vegetation Mapping Project (CAVM); and

CAFF-GEF Project in Arctic Russia— Funding for some projectsin Russiathat conserve

biological diversity isprovided by the Global Environment Facility, ajoint UNEP/UNDP/
World Bank agency. This project also receives funding from Arctic states.

This Group has noted the need to address trans-boundary relationships of national protected
areas, and the need for more marine protected areas. Outside evaluations of CAFF have noted that
its work has led to little action to date; Arctic countries have not implemented the Group’s
recommendations, the Group lacksaclearly defined and ambitious program, and isnonbinding.
Many of these criticisms apply to the AEPS and Arctic Council asawhole.

Emergency Prevention, Prepar edness and Response (EPPR) — EPPR was established to
provide aframework for co-operation in responding to the threat of environmental emergencies,
act as an experts forum to evaluate the adequacy of existing arrangements and to recommend a
system of cooperation. At the second Ministerial Conference in Nuuk, Greenland, the Ministers
underlined the necessity of anotification system and improved cooperation for mutual aid in case
of accidentsin the Arctic area®

47

48

49
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CAFF Habitat Conservation Report No. 5 — Gaps in Habitat Protection in the Circumpolar
Arctic— A Preliminary Analysis. 1996.

WWF and UNEP, CAFF and Conservation in the Arctic, Summary of aWorkshop on Arctic
Biological Diversity Conservation: Perspectives and Structures, 1997, available online at
<http://ngo.grida.no./wwfap/ CAFFreport>.

The website for this group is at http://www.ims.uaf.edu:8000/EPPR/.



Accomplishments;
» completion of the Field Guide for Oil Spill Responsein Arctic Waters,

» development of Arctic Offshore Oil and Gas Guidelines by the PAME working group in
consultation with the EPPR working group; and

» preparation of a Circumpolar Map of Resources at Risk from oil Spillsin the Arctic.

Protection of theArcticM arineEnvironment (PAM E) —PAME wasestablished to address
policy and non-emergency response measuresrel ated to protection of themarineenvironment from
land and sea-based activities.

Accomplishments;

* informationgathered onmajor sourcesof marinepollutionfromwithinthe Arcticandfrom
outside the region, and on current and planned shipping activities and their effectson the
environment,

» completion of the Regional Plan of Action for the Protection of the Arctic Marine
Environment from Land-based Activities,

» Arctic Offshore Oil and Gas Guidelines — There are limited global standards for both
onshore oil and gas development, devel oped by the World Bank, and by MARPOL, the
main treaty inthisarea, for offshore oil and gas exploration and development. PAME led
the Arctic statesto develop new regional guidelinesfor offshoreoil and gas development,
with AMAP and EPPR.

4.4 Evaluation of Effectiveness of Council

Though many observers believed the Council would strengthen the AEPS, it istoo soon to judge
whether significant change has resulted from the elevation of the Strategy to a Council. Likethe
AEPS, the Council has no enforcement authority, has been underfunded, and contains very few,
if any, substantive commitments on the part of the signatoriesto take concrete action. A review
of the Council in 1998 notes that the activities and reports of the various Working Groups were
“quite general,” “lack specificity,” and “largely descriptive.” >

TheArctic Council isnot strictly an organization: it has no set offices or dedicated personnel.
The Declaration does not give the Council decision-making powers and states have not relin-
quished any decision-making powers to the Council. Indeed some say that the deCISIOI’I making
ability of theCouncil hasvery purposely beenlimited, by the United Statesin particul ar.”! Because
it lacks afixed budget, the Council’ s ability to create new programs or carry out new activitiesis
limited.

The Council’ sactions are also hard to isolate amid the numerous other structuresthat exist in
the North, some of which overlap with the Council, such asthe Barents Euro-Arctic Council, and
others which involve some, but not al of the same actors, such asthe Northern Forum. It may be

%0 David VanderZwaag, “International Commons — The Arctic” in The Year in Review, 1998,
9YbIEL 266-273.

“For avariety of reasons, the US has worked to ensure that the Arctic Council has alimited
mandate, and thus has limited significance.” Samantha Smith, “Ministerial with Only Three
Ministers,” WWF Arctic Bulletin No. 4, Fall 2000, 4.
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“moreappropriatetotreat the council asaforerunner intended to play aroleinacontinuing process
of regime formati oni | n contrast to an entity designed to administer the provisions of aregimethat
isalready in place.”®

The tension between environmental and sustainable development issues continues. Some
environmental issues, such as nuclear waste contamination are not integral to sustainable
development; some sustainable development issues are not environmental (such as tele-
communications, and drug abuse among Arctic inhabitants); and someissuesare both, such asthe
indi genous peoples’ concerns of the effects of trade barriers on certain natural resources on their
society. 3 Indigenous participants hoped that the Council could be helpful in resolving matters
such asthe European Union’ sregulations on wild fur imports, and other economic measureswith
extraterritorial effects: “The Arctic Council should be ... addressing legal questionsin respect to
US/EU trade-restrictive actions, and the human rights implications of EU and US actions that
adversely affect the rights of Arctic peoples to self-determination and security of livelihood.”>*
The Council has yet to resolve these tensions.

Nonetheless, the Council has played some new roles to date. Its Working Groups have
produced important documents, such asthe SOAER, building the information base that is critical
for good management. Regiona guidelines on protected areas and biodiversity monitoring
networks, and the Guidesto oil spillsand offshoreoil and gasactivitiesareal so useful. The Council
has conveyed regional concernsto global meetl ngs: astatement by the Council was presented to
the meeting which produced the POPstreaty.> The Council welcomed the successful conclusion
of the POPstreaty. The current Chair of the Council stated that “the message from Johannesburg
wasreceivedwithrelief and enthusiasm by peoplelivingintheArctic” andthat “ the Arctic Council
will not drag its feet as regards action to facilitate implementation of this Agreement.”>®

lll. Environmental Issues and the Arctic — Applicable
Treaties and Agreements

1. Links Between Arctic Environmental Issues and Global
Treaties and Agreements

Arctic environmental problemsintersect with global problemsin many ways. Many threatsto the
Arctic environment come from outside the region. Treaties and other soft law agreements that

52 Y oung, The Sructure of Arctic Cooperation: Solving Problems/Seizing Opportunities, 2000,

29.

Bruce A. Russell, The Arctic Environmental Protection Strategy & the New Arctic Council,
online at the Arctic Circle website maintained by the University of Connecticut: http://
arcticcircle.uconn.edu/ArcticCircle/NatResources/Policy/uspolicy1.html.

Milton Freeman, of the Canadian Circumpolar Institute, Submission of 3 June 1996, p. 7.
Canadian Parliamentary Standing Committeeon Foreign Affairs, CanadaandtheCircumpolar
World: Meeting the Challenges of Cooperation into the Twenty-First Century, 1997.

The International Negotiating Committee (INC 5) on the POP Convention: Intervention by
Ambassador Kari Karanko, Finland on behaf of the Arctic Council http://www.arctic-
council.org/

56 Speech by Finland as Chair of the Arctic Council to the Globa Ministerial Forum and the
twenty-First Session of the Governing Council of UNEP, Nairobi 5-9, 2001, reproduced onthe
Arctic Council website at www.arctic.council.org.
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address distant sources of pollution are consequently acritical part of the Arctic legal framework.
Global treatiesthat apply to activitieswithin theregion, such as protection of biological diversity,
are a'so important.

The disproportionate impact of distant polluting activities on the Arctic can demonstrate the
need for global action in an ongoing treaty process, or can spur statesto act on anew global treaty.
Atmosphere and chemical management treaties are examples of this phenomenon. Persistent
organic pollutants (POPs), greenhouse gas emi ssions causi ng climate change and ozone depleting
substancesareall generated primarily inindustrial countriesfar fromtheArctic, yetall haveserious
negative impacts on the Arctic environment.

In other cases, global treatiesincorporate provisionsfor the Arctic. Article 234 of the United
NationsConferenceontheLaw of the Sea (known asL OSC) wasspecifically designed for thepolar
regions. It gives coastal states the right to adopt and enforce non-discriminatory laws for the
prevention and control of marine pollution from vesselsin ice-covered areas where, among other
possible impacts, pollution of the marine environment could cause major harm to or irreversible
disturbance of the ecological balance. The emerging International Polar Navigation Code
developed under the International Maritime Organization (IMO) is intended to create a unified
codeof rulesfor shipsnavigatinginboth polar regions, building uponexisti n%treati esadministered
by theIMO, suchasMARPOL, and associated safety and training treaties.”” Protocols under the
LRTAP Convention also contain specific references to the Arctic environment.

Andinstill other cases, local or regional Arcticlegal arrangementsembody workableversions
of the concepts found in global Conventions, such as the Convention on Biological Diversity's
provisionsregarding traditional ecological knowledge, and the special role of indigenous peoples.

These issues are discussed below.

2. Evaluations of Global Treaties and the Arctic
Environment

Under the AEPS, the Arctic states pledged to determine the extent of environmental problemsin
the North and to examine whether existing international cooperative arrangements adequately
addressed theseproblems. Aspart of thiswork, the Arctic stateshave canvassed theexi sting global
agreements and their applicability to the Arctic environmental legal regime on a number of
occasions.

Prior tothe creation of the AEPSin 1991, an overview of these agreementswas carried out.>®
At thefirst preparatory meeting for the AEPSin 1989, Ministers agreed to examine both the state
of the Arctic environment and to consider the existing legal instrumentsfor the protection of that
environment. This report identified 26 ‘global conventions which could impact upon the
protection of the Arctic environment, and broke them down into four groups: atmosphere, marine,
wildlife and other, such as the trans-boundary hazardous waste.

After identifying six environmental problemsand priorities, the AEPS|ooked at international
mechanismsto control each of these problems. Thelegal regimewasfound inadequatein five out

5" Lawson Brigham, “ The Emerging International Polar Navigation Code” in Davor Vidas, ed.

Protecting the Polar Marine Environment, (Cambridge: Cambridge University Press), 2000.

List of Major International Instruments and Policy declarations pertaining to the Arctic
Environment, presented at the Ministerial meeting, Rovaniemi, Finland, 1991.
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of six cases, with the exception being radioactivity (AEPS, section 4). The first AEPS group,
AMAP, was established to address these six environmental priorities.

The other three initial Working Groups of the AEPS a so had linksto international environ-
mental legal regimes. PAME was assigned the responsibility of using the terms of the 1982 Law
of the Sea Convention to improve marine environmental protection (AEPS, section 7). The EPPR
group was committed to improving emergency prevention, preparedness and response (AEPS,
section 8) and CAFF was to cooperate on the protection of Arctic floraand fauna using existing
global agreements (AEPS, section 9).

Continuingthefocusoninternational arrangements, thevariousWorking Groupsof theArctic
Council have also surveyed global agreements and evaluated their effectivenessin protecting the
Arctic environment in other reports, such as:

* PAME, Report to the Third Ministerial Conference on the Protection of the Arctic
Environment, March 1996. Thisreport summarized the major sources of pollution to the
Arcticmarineenvironment, and analyzed theinternational legal instrumentsrelatedtofour
areas of Arctic marine environmental concern: land-based activities, dumping of wastes
at sea, shipping activities, and offshore oil and gas activities.

e CAFF, International Conventionsand Other Legal Instrumentsrelevant to the Conserva-
tion of Migratory Birds, May 1998.

» CAFFHabitat Conservation Report No. 8: A Summary of Legal I nstrumentsand National
Frameworks for Arctic Marine Conservation, July 2000.

» EPPR, Analysis of the Adequacy and Effectiveness of Existing Arrangements and
Agreements, August 2000. Thisanalysisconcluded that theinternational agreementsand
arrangements currently in force, agreed to, or under consideration appear to address the
present needs for trans-Arctic cooperation in emergency prevention, preparedness and
response. The greatest threat to the Arctic from a release of a pollutant requiring
emergency response is from the transportation and storage of oil.

3. Existing Global Agreements and the Arctic

3.1 Marine

Nearly al international conventions dealing with the protection of the marine environment have
some application in the Arctic, which encompasses the world's most northern oceans. These
treatiesinclude the 1973 International Convention for the Prevention of Pollution from Shipsand
its1978 Protocol, commonly referredto asMARPOL *° and the 1972 Convention onthePrevention
of Marine PoIIutl on by dumping of waste and other matter, commonly known as the London
Convention, particularly its 1996 Protocol, %0 and the Law of the Sea Convention.*

L aw of the Sea Convention (LOSC). Only five of the eight Arctic states are parties to the
major comprehensive treaty on the law of the sea and marine environmental protection, which

59 ILM, Val. 12, 1973, 1319.
60 |LM, Vol. 36, 1997, 1.

61 A number of maritime treaties deal with emergencies, maritime accidents, training and
certification of ship crew and officers, and navigation. Thesetreatiesarenot addressed inthis
report.
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enteredintoforcein 1994. Iceland, Finland, Norway, Russiaand Sweden are partiesto the United
Nations Convention on the Law of the Sea (LOSC). However, Canada, the United States and
Denmark have not yet ratified the Convention though they have signed it. Most Arctic states
generally abide by its provisions, as LOSC reflects customary international law.

The purpose of the Convention isto establish rulesto govern all uses of the ocean and their
resources. It includes customary rules of international law governing use of the ocean aswell as
introducing new legal concepts and regimes.

Thelegal limits established by LOSC include:
* internal waters,
* al2-nautical mileterritorial sea,
* aZ24-nautical mile contiguous zone, and
* a200-nautical mile exclusive economic zone (EEZ).

Areasoutsidethejurisdiction of states, such asthe high seasbeyond states' 200-mile nautical
limit aswell as the continental shelf are also regulated by LOSC.

Stateshave different degrees of responsibility and power depending on which territorial zone
activitiestake place in. Within astate’ sinternal waters, a coastal state has absolute sovereignty.
Within the territorial seazone, no farther than 12 nautical milesfrom the baseline, acoastal state
still retains complete sovereignty but must allow innocent right-of-passage to foreign ships.
Willful and serious marine pollution and unauthorized fishing are acts inconsi stent with innocent

passage. 62

Within a contiguous zone, a state has sovereign rights and exercises powers over customs,
physical immigration or sanitary laws and regulations. And within the exclusive economic zone,
a coastal state has sovereign rights for the purposes of exploring, exploiting, conserving and
managing both living and non-living natural resources of the seabed, its sub-soil and the waters
above it and with regard to other activities for the economic exploitation and exploration of the
zone. Within this zone, the coastal state determines allowable the catch of living resources and
harvest limits, if any, for theseresources. Any other statewhichisallowedto harvest marineliving
resources must abide by the laws and regulations adopted by the coastal state.

Additional legal provisionsunder LOSC apply to the continental shelf, the high seas, and the
seabed area. LOSC established three new international organizations: the International Seabed
Authority which organizesand control sactivitiesin the seabed area; the International Tribunal for
the Law of the Sea established to settle disputes; and the UN Commission on the Limits of the
Continental Shelf.

Part X11 of LOSC addresses protection and preservation of themarineenvironment. All states
are obligated to take measures necessary to prevent pollution from any source and all maritime
areas. Inaddition, all signatory statesareto take measures necessary to ensurethat activitiesunder
their jurisdictions will control and are conducted so as not to cause damage by pollution to other
statesand their environment. Pollution from avariety of sourcesisregulated by LOSC. Statesare

62 CAFF Habitat Conservation Report No. 8: A Summary of Legal Instruments and National
Framework for Arctic Marine Conservation, CAFF International Secretariat, July 2000, pg.
7.
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to adopt domestic laws controlling marine pollution resulting from land-based activities, vessels,
and ocean-dumping. Article 234 of LOSC on the prevention, reduction and control of marine
pollution from vesselsin ice-covered areas within a state’ s exclusive economic zone, isfound in
this Part.

Inter national Regulation of Ship Sour ce Pollution. The 1972 Convention on the Preven-
tion of Marine Pollution by Dumping of Waste and other Matter (L ondon Convention) may be of
particular use in the Arctic environment, since the Arctic may be used as a dumping ground for
hazardouswastes.®® Thevolume of radioactive waste dumped into the Arctic Ocean by the Soviet
Union is twice as high as that of al previously known dumping worldwi de® The potential
contamination hazard associ ated with approximately 130 decommissioned Soviet nuclear subma:
rines most of which remain afloat and have spent nuclear fuel aboard are additional problems.®
Proposed new acceptanceof nuclear wastefor disposal by Russia, aswell asproposal sfor Japanese
nuclear shipments to ship highly radioactive nuclear wastes from Europe to Japan viathe Arctic
using Russia’s nuclear powered ice-breakers demonstrate the need for increased attention to
dumping and navigation.66

The London Convention regulates dumping of waste at sea. 1n 1993, a moratorium on the
dumping of radioactive substances was adopted within the framework of the Convention The
Convention was substantially amended by a 1996 protocol, which employs a “reverse listi ng
approach: al dumping is prohibited except those materialslisted in Annex 1 of the Protocol .°

Thelnternational Convention for the Prevention of Pollution from Ships (MARPOL ) entered
into force in 1973 and is augmented by a 1978 Protocol which entered into forcein 1983. This
Convention, like other marine conventions, isadministered by the I nternational Maritime Organi-
zation (IMO). ThelMO hasamarineenvironment committeewhich definesareasinneed of special
protection from maritime activities. These include special areas (SAs) under Annexes to
MARPOL and particularly sensitive seaareas (PSSAS). Restrictions on shipping arein placefor
areaswiththesedesignations. ThedesignationsareusedintheAntarctic. Nosuchareashavebeen
designatedinthe Arctic, based on the Arctic Council’ sInuvik Ministerial decisionin 1996 that no
additional legal instrumentsfor the protection of the marine environment were required, and that
states should concentrate on ratification and implementation of existing treaties. Ascoastal states
have the power to adopt stricter standardsfor ice-covered areas pursuant to Article 234 of LOSC,
the use of these additional MO designations may not be necessary. Canada, for example, strictly
regulates vessel source pollution inits Arctic waters, requiring ships to meet specified standards
for vessel construction, navigation and operation.%

3 Donald R. Rothwell, “Global Environmental Protection Instruments’ in Davor Vidas, ed.,
Protecting the Polar Marine Environment — Law and Policy for Pollution Prevention
(Cambridge: Cambridge University Press), 2000, 64.

64

Olav Schram Stokke, “ Radioactive Waste in the Barents and Kara Seas. Russian |mplemen-
tation of the Global Dumping Regime” in Davor Vidas, ed. Protecting the Polar Marine
Environment — Law and Policy for Pollution Prevention (Cambridge: Cambridge University
Press), 2000, 65.

% David VanderZwaag, “Land-based Marine Pollution and the Arctic,” in Davor Vidas, ed.,
Protecting the Polar Marine Environment — Law and Policy for Pollution Prevention
(Cambridge: Cambridge University Press), 2000, 178.

Greenpeace, “New Polar Route Plans for Japanese Nuclear Shipments are Desperate Mad-
ness,” January 22, 2001 at http://www.greenpeace.org/pressrel eases/nuctrans2001jan22.html.

ILM, vol. 36, 1997. The Protocol makes limited exceptions for cases of emergency.
8 Arctic Waters Pollution Prevention Act, S.C. 1970, c-68.
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The parties to MARPOL undertake to prevent pollution of the marine environment by the
discharge of harmful substances or effluents. Harmful substances are defined to include any
substance whichif introduced into the sea, isliableto create hazards to human health, harm living
resources and marine life and damage amenities or interfere with other legitimate uses of the sea.
MARPOL's chief controls are on vessel discharges. MARPOL is a framework convention
regulating different types of pollutantsin Annexes.

MARPOL isgenerally consideredtobeasuccessful convention. Ship-generated pollutionhas
fallen since it was adopted — from approximately 35% of global marine pollution sourcesin the
early 70’ sto approximately 10% by the early 90 s/

Control of Land-Based Marine Pollution

Land-based pollution is the least regulated form of marine pollution. Experts estimate that
approximately 80% of the pollution load in the oceans originates from land-based activities,
including mun|C|pa| industrial and agricultural wastes and run-offs as well as atmospheric
depositions. L Though the estimates of 80% of marine pollution emanating from land-based
sourcesdo not likely not apply inthe Arctic because of therelatively low population inhabiting the
area, there are nonethel ess many land-based sourcesresulting from urban areas, mining wastes, oil

as operations, nuclear activities, industrial complexes such as smelters, pulp and paper
mllls L and-based pollution was recognized as a problem in the AEPS and the work of AMAP
and PAME continue to focus on addressing these sources of pollution.

Article 207 of LOSC contemplates the further development of international regulation to
reduce land-based pollution. An additional global soft law agreement, the Global Program of
Action for the Protection of the Marine Environment from Land-Based Activities was concluded
in1995. The Global Program of Action (GPA) callsupon statesto develop national level plansto
address land-based sources of pollution which enter the marine environment.

In 1998, the Arctic Council ministersadopted PAME’ sregional program of action (RPA) for
the protection of the Arctic marine environment from land-based activities. The goals for the
regional program of action are: to protect human health, prevent and reduce degradation of the
marine environment and coastal areas; remediate contaminated areas; support conservation and
sustainabl e use of marineresources, maintain biodiversity; and maintain cultural values. TheRPA

% Theannexesare:

the prevention of pollution by oil (Annex I);

the control of pollution by noxious liquid substancesin bulk (Annex I1);

the prevention of pollution by harmful substancesin package forms (Annex I11);
the prevention of pollution by sewage from ships (Annex V) (not yet in force);
the prevention of pollution by garbage from ships (Annex V); and

the prevention of air pollution from ships (Annex V1).

0 Donald R. Rothwell, “Global Environmental Protection Instruments’ in Davor Vidas, ed.
Protecting the Polar Marine Environment — Law and Policy for Pollution Prevention
(Cambridge: Cambridge University Press), 2000, 60.

Global Program of Action for the Protection of the Marine Environment from Land-Based
Activities, UNAP, “Why have a global program of action” on the GPA website at http://
Www.gpa.unap.org/about.

For more information on potential sources of land-based activitiesto marine pollution can be
foundinDavidVanderZwaag, “ Land-based MarinePollutionand theArctic,” in Davor Vidas,
ed. Protecting the Polar Marine Environment — Law and Policy for Pollution Prevention
(Cambridge: Cambridge University Press), 2000, 178.
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notesninesource categoriesof pollutionwhich areprioritiesfor regional action. TheRPA also sets
management objectives. For example, one management objective statesthat at theregional level,
Arctic states should “develop and adopt Arctic-wide environmental guidelines on opening,
operatingand closing minesintheArctic coastal zone. Miningisdefined astheextraction, smelting
and concentration of ore.””

Other Marine Agreements

The gap analysis conducted by the Arctic states in the EPPR Working Group identified that the
management of hazardous substances; control of vessel traffic in the arctic seas and abandoned
ships/wreck removal were potential high-risk activities, not currently covered by acomprehensive
legal regime. However, as another international forum, the IMO, exists to address these gaps, no
regional action was prescribed.

The unique conditions of polar navigation in the Arctic through ice-covered areas createsthe
potential for greater risks from ships, especialy those carrying dangerous loads, or not properly
equipped for icy waters. A new Polar Code being developed by the IMO is meant to augment
additional risksimposed on shipping due to harsh climatic conditions in polar waters.

In addition, UNEP is establishing a Regional Action Plan to Protect the Arctic Marine
Environment with the eight Arctic states. UNEP could act as a catalyst to prompt further action
on marine environmental protection.

3.2 Atmosphere

Global treatieson atmosphericprotectionaresignificant for theArctic. Climatechangeagreements
will impact ecosystem health, and constrain hydrocarbon resource devel opment. Toxicchemicals
produced and consumed el sewheredisproportionately and disturbingly migrateto and concentrate
in the Arctic region. The Persistent Organic Pollutants (POPs) convention, recently concluded,
makes special provisionfor Arctic peoples. The ozonetreaty regime seeksto reducethedepletion
of the ozone layer, most apparent in the holes over the polar regions.

The international environmental agreements on the atmosphere all have a potential for
positive effect on the Arctic environment. The mgjor international treaty on trans-boundary air
pollution is the 1979 Conventl on on Long-Range Trans-boundary Air Pollution (LRTAP) and
associated Protocols, Negotiated by the United Nations Economic Commission for Europe, the
Convention does not apply to states outside Europe and North America. Other significant global
treaties to protect the atmosphere include the ozone regime, consisting of the 1985 Vienna
Convention for the Protection of the Ozone Layer and the 1987 Montreal Protocol on Substances
that Deplete the Ozone Layer; the climate change treaty, including the 1992 United Nations
Framewor k Convention on Climate Changeand its 1997 Kyoto Protocol, and thenew POPStreaty,
2000.

LTRAP

The Convention on Long-Range Trans-boundary Air Pollution (LRTAP) wasinitialy drafted in
responseto scientific evidencedemonstrating acid rainin Europe. Signedin 1979 and enteredinto

3 Arctic Council, PAME, Regional Programmes of Action for the Protection of Arctic Marine
Environment from Land-Based Activities, Minister of Public Worksand Government Services
Canada, 1999, Available on the Arctic Council website.

™ All information on LRTAP and its Protocols can be found at http://www.unece.org/env/Irtap/.
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force in 1983, the LRTAP was the first internationally legally binding framework agreement
outlining general principlesfor regional co-operation on trans-boundary air pollution abatement.
LRTAPhasbeenratified by all 8 Arctic states except the United Stateswhich hasacceptedit. The
Arctic is not mentioned in the Convention. There are anumber of Protocols to the Convention.

Three Protocolsto LRTAP specifically mention the Arctic:

1. The 1994 Oslo Protocol on Further Reduction of Sulphur Emissions, enteredintoforcein

1998, sets long-term targets for reduction of sulphur emissions. Partiesto the Protocol
have differing emission reduction obligations. The Preamble contains the following
paragraph: “Mindful that measuresto control emissionsof sul phur and other air pollutants
would also contribute to the protection of the sensitive Arctic environment.”

. The 1998 Aarhus Protocol on Heavy Metals, not get in force, is aimed primarily at

controlling cadmium, lead and mercury emissions.”® The Protocol also aims to reduce
emissions from industrial sources, combustion processes and wasteincineration. Parties
must apply specified limit values to emissions from stationary sources; the Protocol
contains suggestions for best available techniques (BAT) for these sources. Parties are
required to phase out leaded petrol. Inaddition, the Protocol lists management measures
for products containing mercury. The Preamble contains the following paragraph:
“Mindful that measuresto control emissions of heavy metalswould also contribute to the
protection of the environment and human health in areas outside the UN/ECE region,
including the Arctic and international waters.”

. The 1998 AarhusProtocol on Persistent Organic Pollutants (POPs)”” not yet entered into

force, isaimed at the control, reduction or elimination of discharges, emissionsand |osses
of sixteen substances (eleven pesticides, two industrial chemicals and three by-products/
contaminants). The Protocol bans the production and use of eight substances (aldrin,
chlordane, chlordecone, dieldrin, endrin, hexabromobiphenyl, mirex and toxaphene). It
specifies elimination of four other substances at a later stage (DDT, heptachlor,
hexacl orobenzene, polychlorinated biphenyls). TheProtocol alsorestrictstheuseof DDT,
HCH (including lindane) and polychlorinated biphenyls. Provisions are included for
destruction or disposal of thewastes of banned products. The Protocol also obligesParties
to reduce their emissions of polycyclic aromatic hydrocarbons, dioxins/furans and
hexachlorobenzene below their 1990 level s (or an alternate year between 1985 and 1995).
Specific emission limits are established for municipal, medical and hazardous waste
incinerators. The Preamble contains three paragraphs that refer to the Arctic:

Recognizing that emissions of many persistent organic pollutants are transported
across international boundaries and are deposited in Europe, North Americaand the
Arctic, far from their site of origin, and that the atmosphere is the dominant medium
of transport,

> Canada, Norway and Sweden haveratifiedit. Denmark (not applyingtothe Faeroel slandsand

76

77

Greenland) has approved it. Finland has accepted it. The Russian Federation has signed it.
Neither Iceland nor the USA has signed it (status of ratification as of 13 November 2000).

Canada (with declaration upon ratification), Norway (with declaration upon ratification) and
Sweden haveratifiedit. Finland hasacceptedit (with declaration uponratification). Denmark,
Iceland and the USA have signed it. The Russian Federation has not signed it (status of
ratification as of 15 November 2000).

Canada (with declaration upon ratification), Norway (with declaration upon ratification) and
Sweden haveratifiedit. Denmark, Finland, Iceland and the USA havesignedit. TheRussian
Federation has not signed it (status of ratification as of 15 November 2000).
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Acknowledging that the Arctic ecosystems and especially its indigenous people, who
subsist on Arctic fish and mammals, are particularly at risk because of the
biomagnification of persistent organic pollutants,

Mindful that measuresto control emissionsof persistent organic pollutantswould also
contribute to the protection of the environment and human health in areas outside the
United Nations Economic Commission for Europe’ sregion, including the Arctic and
international waters.

The Heavy Metals Protocol and the POPs Protocol are both aimed at pollution abatement in
the Arctic.”® "The Protocols include significant restrictions but no obligations for specific
percentage reductions in annual emissions. Approximately half the substances targeted in the
POPs Protocol are not subject to immediate elimi nation.”®

Persistent Organic Pollutants (POPs) Treaty. Therecently concluded POPstreaty gained
impetusfrom scientific studiesdemonstrating that POPswerepresent inthetissue, blood, and even
breast milk of Arcticresidentsliving far from any sources of those pollutants. A statement by the
President of the Inuit Circumpolar Conference to POPs del egates about the despair of discovering
contaminated country food and thefact that Inuit mothershaveto think twice about breast-feeding
their infants helped achieve the strong treaty. 8

Thetreaty implements control measuresfor the production, use, import, export, and disposal
of POPs. Thetreaty isdesigned to reduce and eliminate 12 substances (aldrin, chlordane, DDT,
dieldrin, dioxins, endrin, furans, heptachlor, hexachlorobenzene, mirex, PCBs, toxaphene), most
of which are to be immediately prohibited. A POPs Review Committee will regularly review
additional substancesfor potential addition to the Annexes. Partiesareto develop action plansto
reducethetotal releases of POPsformed and rel eased unintentional ly from anthropogenic sources
(dioxins, furans, HCB and PCBs), with the ultimate goal of elimination. The action plans are to
include, theuseof substituteor modified materials, productsand processesto prevent theformation
and release of POPs, as well as the promotion of best available technologies and practices for
replacing existing POPs and preventing the devel opment of new ones. The treaty was concluded
in December 2000 and formally adopted and signed in Stockholm in May 2001. The treaty will
enter into force upon the 50th ratificati on.8t

The agreement contains a preambular paragraph acknowledging the vulnerability of Arctic
ecosystems, and especially indigenouscommunities, at particul ar ri sk becauseof thebiomagnification
of POPs, and contamination of tradltlonal foods. This paragraph is based on suggestions by
Canada, supported by the United States.?

® D.L. VanderZwaag, “International Commons” (1998), 9 YB iel Law at 272.
79 Wi
Ibid.

80 see e.g. ICC, Northern Contaminants and Global POPs Programme, at http://
www.inusiaat.com, and IPEN, The Arctic POPs and the Recognition of a Duty, http://
WWW.ipen.org.

http://www.unep.org/Documents/Default.asp?DocumentID=186& ArticlelD=2712
http://www.iisd.callinkages/downl oad/asc/enb1554e.txt.

Earth Negotiations Bulletin, Summary of the Fifth Session of the Inter-governmental Nego-
tiating Committee for an International Legally Binding Instrument for Implementing
International Arctic on Certain Persistent Organic Pollutants (11SD: Winnipeg), 2000. http:/
Iwwwe.iisd.callinkages/downl oad/asc/enb1554e.txt.
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Northernindigenous peoplesplayed asignificant roleinthe devel opment of the POPs Treaty,
through direct interventions and suggestionsfor negotiating text at POPs preparatory meeti ngs, to
media events, to providing a symbolic Inuit carving to the diplomatic chair of the meeting.®>

Ozone Treaties

In the mid-1970s, scientists raised concerns that the Earth’ s stratospheric ozone layer could be at
risk of depletionfromtherelease of CFCsand other anthropogeni ¢ substances. 1n 1981, the UNEP
Governing Council established the Ad Hoc Working Group of Legal and Technical Expertsfor the
Elaboration of aGlobal Framework Convention for the Protection of the Ozone Layer. Four years
later, the Vienna Convention for the Protection of the Ozone Layer was adopted. Parties agreed
to take" appropriate measures’ to addressthe actual or potential harm to the ozonelayer by human
activities. The Convention, primarily encouraging co-operation in research, monitoring and data
exchange, did not specify what appropriate measures are, nor did it specify substancesthat cause
ozone depletion.

The Convention did, however, provide for future protocols. It aso marked the first time
nations committed to addressing a global environmental problem before damage was actually
shown. Shortly after the Convention, the first proof of ozone depletion over the Antarctic was
established. Negotiationson specific controlseventual IX4| edtothesigningin 1987 of theMontrea
Protocol on Substances that Deplete the Ozone Layer .

This Protocol entered into forcein 1989. The Protocol’ sfinal objectiveisthe elimination of
ozone-depleting substances. Asan interim measure, the Protocol required devel oped countriesto
reduce by 50% the production and consumption of 1986 levels of CFCs by 1999 and to freeze at
1986 levels the production and consumption of halons. Although the Protocol did not establish
comprehensive obligations for all ozone-depleting substances, it was desi gned to beflexible; its
provisions can be strengthened as more scientific evidence is brought to light. 8

Recent criticisms of the Protocol arethat its amendmentshave not been quickly ratified, new
ozone-depl eting substances have been introduced into trade, and trade-in CFC-based productshas
increased. The Antarctic ozoneholein September 2000 covered thelargest areaever recorded, but
the “stubbornly critical state of the ozone layer” did not translate into decisions on any additional
state action at the most recent Meeting of the Parties.®®

The Arctic is not mentioned in the Convention or the Protocol. All eight circumpolar states
are parties to the Convention and the Protocol.

Climate Change
Climate change is a significant environmental problem in the Arctic. Evidence from the Arctic

showing the effects of climate change impacts has been unveiled at climate change meetings.
Alarmingly, the latest report from the Intergovernmental Panel on Climate Change says that if

8 Terry Fenge “ Indigenous Peoples and Global POPSs’ in Northern Perspectives, Fall 2000.

http://wwwe.iisd.ca/linkages/download/asc/enb1912e.txt. http://www.unep.org/ozone/
vienna.htm.

http://www.iisd.ca/linkages/download/asc/enb1912e.txt. http://www.unep.org/ozone/
mont_prt.htm.

Extracted from ananalysisof MOP-12 inthe Earth Negotiations Bulletin [ http://www.iisd.ca/
linkages/downl oad/asc/enb1912e.txt].
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current emissions trends continue, scientists are unable to rule out the possibility that the Arctic
Ocean may become totally ice-free as aresult of climate change.87

The 1992 United Natlons Framework Convention on Climate Change (UNFCCC) entered
into force on 21 March 1994.% Prompted by scientists' warnings, the UNFCCC was devel oped
inmuchthesameway astheM ontreal Protocol on Substancesthat Depletethe Ozone Layer 9 The
primary objective of the Convention isthe “stabilization of greenhouse gas concentrationsin the
atmosphere at alevel that would prevent dangerous anthropogenic interference with the climate
system” (Art. 2). TheUNFCCC establishesaframework for actionto control or reducegreenhouse
gasemissions. Partiesareto be guided by the precautionary principlein anticipating, preventing
or minimizing the causes of climate change (Art. 3.3). The UNFCCC also provides that policies
and measures to deal with climate change take into account all greenhouse gas sources aswell as
sinks, but provides no guidance on the balance between sources and sinks.

In 1997, theKyoto Protocol to the UNFCCC wasadopted, but it hasnot yet entered into force.
Under the Kyoto Protocol, industrialized countries are required to meet specific targets for
greenhouse gas emissions reductions. Negotiations broke down in November 2000 at the Sixth
Conference of the Parties, and the future of the Protocol is unclear.

Though the Arctic is not mentioned in the Convention, climate change impactsin the Arctic
are often demonstrated or referred to at climate change meetings to show the severity of this
environmental issue. For example, at thelast Climate Change Summit, video footagefrom asmall
community on the edge of the Arctic Ocean was released, which contained testimony from
indigenous peopl e about the effect of melting ice and open oceans on their traditional way of life.
“Thechangesthey are seeing aredramatic: exoticinsectsand animalshavearrived ontheir island;
theseaiceisthinner and further fromthecommunity, carrying withit the seal sand polar bearsupon
which the people depend for food; and permafrost melting has caused an inland lake to drain into
the ocean and foundations of the community’ sbuildingsto shift and crumble. Lifefor the people
of Sachs Harbour has become increasingly difficult and unpredictable — a dire warning of the
negative impacts of climate change predicted to occur elsewhere in the world.” o

All eight circumpolar states are parties to the Convention.
3.3 Biodiversity: Protection of Species and Ecosystems

Conservation of the extraordinary biological diversity of the Arctic regionisahigh environmental
priority. Human activitiescan haveagreat effect onthe Arctic’ srelatively simpleecosystemsand
negatively affect the region’s biological diversity.?

Thelegal framework to conserve biodiversity was strengthened by the adoption of the 1992
Convention on Biological Diversity, the first treaty to address conservation and protection of
ecosystems on a global scale.

87 UNEP, Significant Changes Likely In The Arctic From Climate Change, Nairobi/Arendal,
Feb.19, 2001, at http://www.grida.no/inf/news/news01/index.htm.

http://www.globelaw.com/Climate/fcc.htm.

John Vogler, The Global Commons: Environmental and Technological Governance, 2™ ed.
(England: John Wiley & Sons Ltd, 2000), at 136.

http://www.iisd.ca/climate/index.html.
Sla Alangotok: Inuit Observations on Climate Change, 11SD at www.iisd.ca.
92 GEO-2000, Chapter 2 — The Arctic — Biodiversity (Nairobi): UNEP, 2000.
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Management regimes previously existed to protect single Arctic species such as:
» northern fur seals (1911 North Pacific Sealing Convention: 4 state members);
» polar bears (1973 Agreement on the Conservation of Polar Bears: 5 state members); and

» caribou (1987 Agreement on the Conservation of the Porcupine Caribou Herd: bilateral
Canada/the United States).

Though originally developed to prevent over-harvesting, habitat protection is now a key
feature of these single species agreements. Perhaps the most important in this group of treaties,
given thelarge numbers of whale speciesin the Arctic, the commercia significance of whaling to
statessuch aslceland and Norway, and theimportance of whal estoindigenousp gDI esthroughout
the region, isthe 1946 International Convention for the Regulation of Whaling.> A strong legal
regimeisrequiredtoprotect key Arcticspeciesrelied onfor subsistence. Fishand marinemammals
are the most common foods, and caribou the most common land food for peoples of the North. %

Tradeof wildlife species, governed by the Convention on Inter national Tradein Endangered
Speciesof Wild Faunaand Floraisanissueinthe Arctic, astraditional subsistence use of wildlife
declines and the need for economic returns grows.

Growth of aregional protected areas network is another biodiversity conservation priority.
Significant Conventions in this regard include those dealing with the protection of natural and
cultural heritage and wetlands.

Biodiversity Convention

Biodiversity means the whole spectrum of life on earth. It includes species diversity, genetic
diversity and ecosystem divers ty.95 Biodiversity isin crisis: species extinctions have reached a
rate not seen sincethetimeof thedinosaurs. Thebiodiversity crisisarisesfrom“inadequate nature
reserves, human overpopulation and non-sustainable resource consumption, species extinction,
endangered ecosystems, impending rapid climate change, and imperfect laws.”

The 1992 Convention on Biological Diversity (CBD) or Biodiversity Convention was
developedtoprovidealegal responsetothecrisis. The Conventionrecognizesthe“intrinsic” value
of biodiversity and has three themes:

» conservation of biodiversity,

» sustainable use of biological resources, and

» equitable sharing of benefits derived from the use of biological resources.

Each of these 3 themesgivesriseto legal obligations. Thelegal obligationsare contained in

theArticlesof the Convention and in subsequent Decisionsadopted at the Conference of theParties
to the CBD.

9 DonaldRothwell, ThePolar Regionsand the Devel opment of I nter national Law, (Cambridge:
Cambridge University Press), 1996, 212.
% SOAER, Peoples of the North.

% See Edward O. Wilson, The Diversity of Life (Cambridge Mass.: Belknap Press of Harvard
University Press), 1995.

% R. Edward Grumbine, Ghost Bears: Exploring the Biodiversity Crisis (Idand Press, 1994) at 20.
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The most relevant Articles of the CBD for the Arctic environment are;

» Article 2, Definitions, which defines biodiversity as “the variability among living
organisms from all sources including, inter alia, terrestrial, marine and other aquatic
ecosystems and the ecological complexes of which they are part; thisincludes diversity
within species, between species and of ecosystems’ and sustainable use as “the use of
components of biological diversity inaway and at arate that does not lead to thee long-
termdeclineof biological diversity, thereby maintainingitspotential to meet theneedsand
aspirations of future generations’;

* Article 7, Identification and Monitoring; and
» Article 8, In-Situ Conservation, which commits Parties to:
1. establish a system of protected areas (8a);

2. prevent theintroduction, control or eradication of alien specieswhich can negatively
impact biodiversity (8h);

3. respect, preserve and maintain knowledge, innovations and practices of indigenous
and local communities embodying traditional lifestyles relevant for the conservation
and sustainable use of biological diversity (8j); and

4. develop or maintain necessary legislation and/or other regulatory provisions for the
protection of threatened species and populations (8k).

A regional biodiversity statusreport and strategi c plan havebeen produced by oneof the Arctic
Council’s Working Groups, the CAFF.

Consumptive Use of Wild Species

The harvest of wild speciesis the single most common feature of natural resource use that cuts
acrossall theregionsand peoplesof the Arcti ¢.% Itisalso oneof themost controversial activities,
as the anti-sealing and anti-whaling lobbies demonstrate. Y et sustainable use is argued by some
to havemorepotential intheArctic, asatool for both biodiversity conservation and economicgain.
If donewith the goal of creating conservation benefits, commercial consumptive use could be of
value to Arctic communities, not only for economic benefits, but asaway to preserve traditional
lifestyles and cultural values and safeguard the environment. Sustainable use programmes can
serve as practical economic incentivesto conserve natural habitats when there is ahigh degree of
local participation and local participants derive an equitable share of benefits from that use.
Opponentsof consumptive use, however, are numerous. Many peopleworldwide opposewhaling
and sealing.

Wildlife Trade

Theinternational wildlifetrade, worth billions of dollarsannually, has caused massive declinesin
thenumbersof many speciesof animalsand plants. Thescaleof over-exploitationfor tradearoused

9 WWF, Guidelines for Consumptive Use of Arctic Species, at http://www.ngo.grida.no/

wwfap/ccu/.

% |UCN, Draft Sustainable Use of Wild Soecies — A Guide for Decision-Makers, 2000,
Sustainable Use Initiative, www.iucn.org.
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such concern for the survival of species that an international treaty was drawn up in 1973, the
Convention on International Trade in Endangered Species (CITES), to protect wildlifefrom this
threat.

CITES established a world-wide system of controls on international trade in threatened
wildlife and wildlife products by stipulating that government permits are required for this trade.
Protection is provided for speciesin two main categories.

The most endangered speciesarelisted in Appendix | and include all speciesthreatened with
extinction which areor may beaffected by trade. Arctic speciesinthiscategory includeall whales
covered by the IWC whaling moratorium. Norway has formally objected to both the IWC
moratorium and the CITES trade ban. Norway’s decision to resume commercial whaling was
based on evidencethat the stock of minkewhal eswas abundant and that whal es could be harvested
on asustainablebasiswithout risk of extinction.* Norway hasnow unilaterally decided toresume
export of an unlimited amount of meat and blubber from North Atlantic minke whales, to Japan,
Iceland, and other nations on the basis that trade isalogica consequence of sustainable resource
management.'®

Other species at serious risk are listed in Appendix Il, which includes all species which
although not necessarily currently threatened with extinction may become so unlesstradeissubject
to strict regulation. Arctic species on Appendix Il include polar bears and narwhals.

Appendix 111 listsall specieswhich any Party identifies as being subject to regulation within
itsjurisdiction for the purpose of preventing or restricting exploitation. For example, Canadahas
listed the walrus as an Appendix |11 species.

Whales and Marine Mammals

Whaling isatraditional occupationintheArctic, dating back asfar as4000 years.101 In 1946, the
Inter national Conventionfor the Regulation of Whaling (ICRW) wasadopted, administered by the
International Whaling Commission (IWC). The IWC banned commercial whaling in 1982, by
establishing acatch limit of zero for all commercial whaling. But under controversial provisions
allowing scientific research and aboriginal subsistence, whaling still occurs. Catch limits for
aboriginal subsistencewhaling arerelatively small: in 2000, the catch limitsfor bowhead whales,
Eastern North Pacific gray whales, West Greenland fin whales, West and East Greenland minke
whal estotalled about 300.1% ThelWC allowed membershipfor any interested state, expecting that
only countrieswith whaling industrieswould participate. However, many non-whaling statesare
members and wield considerable influence over the proceedings.

Somenationsthat still engagein coastal whaling created the North Atlantic MarineMammals
Commission (NAMMCO) partly out of frustration with the IWC. According to government

% Government of Norway, “Norwegian minke whaling” at http:/odin.depino. Trond Bjorndal
and John Conrad, “ On the resumption of the Norwegian minkewhale hunt” in Whaling inthe
North Atlantic — Economic and Political Perspectives, ed. Petursdottir, (Rekjavik: University
of Iceland), 1997.

100 Export of Norwegian Whale Products, Government of Norway, at http:odin.depino.

101 Dehorah Robinson, “International Dimensions of Global Change: Arctic Applications,”
unpublished, 1997, available on the Arctic Circle website at www.arcticcircle.uconn.edu, 17.

102 590 Annual M eeti ng of the International Whaling Commission, July 2000, at IWC website:
http://www.marine.gov.uk/iwc/htm.
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representatives, the organization was born out of dissatisfaction with the WC’ s zero-catch quota,
lack of IWC competenceto deal with small cetaceansand the need for an organization to deal with
other marine mammals, such as seals.’®> The NAMMCO Agreement, which was signed in 1992
by Norway, Iceland, Greenland and the Faroe I lands, provides a mechanism for cooperation on
conservation and management for all species of cetaceans (whales and dol phins) and pinnipeds
(seals and walruses) in the region, many of which have not before been covered by such an
international agreement 4 NAMMCO'is hosted by Norway, which remains a member of the
IWC, but haslodged obj ectionsto the commercial whaling ban, and continuesto set national catch
[imits for minke whales.

A Globa Plan of Action for the Conservation, Management and Utilization of Marine
Mammals has al'so been developed by UNEP, FAO, IWC and the [UCN.1%

Fisheries

Consistent withtroubling trendsworldwide, anincreasing proportion of fish stockswereexploited
beyond maximum sustainableyield levelsin the North Atlantic and the North Pacific until thelate
1980sor early 1990s. IntheNorth Atlantic, the situation seemsto havei mé)roved for some stocks
in the 1990s, while in the North Pacific the situation remains unstable.”

Harvesting of fishisimportant asatraditional source of food for indigenous populations, and
as a source of economic wealth. For example, fish products constitute about 75% of Icelandic
exports. 107" the Canadian Arctic, the replacement value of the subsistence harvest is high, and
commercial and/or recreational fisheries provide one of the few sources of income or occupation
for the majority of the population in northern communities. 108

Fishing raises ahost of environmental and sustainability issues, such asthe ability of fishing
technol ogy to exceed the productive capacity of the seas, bycatch of nontarget speciesof fish, birds
and marine mammals, and contamination of fish through bioaccumulation of POPs.

Thelegal regimefor fisheriesiswell defined, but not yet effective at preventing overfishing.
Coastal stateshavethe sovereign right to exploit, conserve and manage the natural resourcesof its
waters within the 200 nautical mile exclusive economic zone (EEZ) limit. 109 Once fish move
outsidetheEEZ, thecoastal statenolonger hasthejurisdictiontoregulate. Fish stocksthat straddle

193 pavid D. Caron, “The International Whaling Commission and the North Atlantic Marine
Mammal Commission: Thelnstitutional Risksof Coercionin Consensual Structures” 89 Am.
J.Int’'| L. 154, reprinted in Hunter et al. International Environmental Law and Policy (New
Y ork: Foundation Press) 1998, 1016.

104 NAMMCO'swebsiteis at http://www.nammco.no/Default.htm.

105 GEO-2000, Global Environment Outlook (UNEP: Nairobi), 2000, chapter 2, The polar
regions.

106 FAQ, The State of the World's Fisheries and Aquaculture, 2000.

107 K evin McCormick, “ Involving Local Authoritiesand Indigenous Peoplesin Marine Manage-
ment,” Background Paper, CAFF, IUCN, PAME Circumpolar Marine Workshop, 1999, 15.

108 R McV. Clarke, “An Overview of Canada s Arctic Marine Fisheriesand Their Management
with Emphasis on the Northwest Territories,” in Parsons and Lear, eds., Perspectives on
Canadian Marine Fisheries Management, Canadian Bulletin of Fisheries and Aquatic
Sciences 226, 1993.

109 Article 56, LOSC.
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or migrate between EEZs and the adjacent high seas arefound in the Arctic in the Barents Sea of f
the coast of Norway, in the Bering Sea, and in the Sea of Okhotsk.

TheUN Convention on Straddling Stocksand Highly Migratory Socks, also known asthe UN
Fish Agreement (UNFA), provides a framework for the conservation and management of
straddling stocksand highly migratory fish stocksin high seasareasregulated by regional fisheries
organizations. 110 Thetreaty incorporatesthe precautionary approach and theecosystem approach,
and obligates states to minimize pollution, waste and discards of fish.

UNFA require the Contracting Parties to cooperate on straddling and highly migratory fish
stocks by participating in regional fisheries management organizations, where they exist. It
includes monitoring and inspection provisions, under which one party can inspect vesselsof other
state parties, to verify compliance with internationally agreed fishing rules of regional fisheries
organizations. The Convention is not yet in force. Of the eight Arctic states, five have ratified
UNFA: Canada, Iceland, Norway, Russia and the United States.

An ongoing Arctic concern is to afford migratory species protection throughout their
migratory ranges. On the high seas, some species may be outside the scope of current protection
regimes, and may require further collaborati on. 1t

Polar Bears

Over half theworld’ spolar bearsarefoundin Canada. Theglobal estimateof populationisbetween
22,000 and 27,000 bears. The rem| nder of theworld’ s populationisfound in Russia, Greenland,
the United States and Norway. 't

The Agreement on the Conservation of Polar Bears and Their Habitats was signed in 1973,
during the height of the cold war tension, by Canada, the United States, Denmark, Norway and the
former Union of Soviet Socialist Republlcs

The Agreement prohibits hunting and killing of polar bears, except for cases of bona-fide
scientific purposes, conservation purposes, preventing seriousdisturbances of the management of
other living resources, and by indigenous peopl e using traditional methods of hunting.™ Two of
the signatory states, Norway and Russia, have completely banned polar bear hunting, while the
remaining states allow limited aboriginal hunts. In practice, very few polar bearsare hunted even
withtheseexceptions. Aircraft andlargemotorized vehiclesmay not be used for thetaking of polar
bears.

Partiesarerequired to take appropriate action to “ protect the eco-system of which polar bears
are a part, with special attention to habitat component such as denning and feeding sites and
migration patterns.” To meet this obligation, some Arctic states have created protected areas for
polar bears such as in North and East Greenland National Park and the Melville Bugt Game

110 (1995) 34 ILM 1542.

111 Recommendations, Marine Protection, CAFF, IUCN, PAME, Ci rcumpolar Marine Work-
shop, 1999, 12.

112 Making I nternational and Environmental AgreementsWork: the Canadian Arctic Experience,
1999 report of the Commissioner of the Environment and Sustainable Devel opment, Chapter
6, Exhibit 6.3 — Polar Bear Facts.

113 (1974) 13 1LM 13.
14 Arctic Polar Bear Agreement, Articlelll.
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Preserve. Thethreelargest Polar Bear denning areas are all protected at Wrangel 1sland (Russian
Federation), on King Karl’s Land at Svalbard (Norway), and in western Hudson Bay (Canada).

The parties occasionally meet, but each state generally has achieved the objectives of the
agreement using its own domestic laws, policies and programs. Though it lacks a secretariat, an
enforcement mechanism, and annual meetings and giveswide freedom givento thefive signatory
statesto set their own management regimesfor polar bears, the Agreement isgenerally considered
to be very successful 5

In general, polar bear populations acrossthe Arctic are stable. However, additional threatsto
polar bearshaveariseninrecent years, asidefrom hunting. Climatechange, industrial and tourism
development, and pollution all cause stressfor polar bears. The agreement covers none of these
subjects. Systematic habitat protection for polar bearsalso has not yet been completed acrossthe
Arctic region. Onegap in the protection of polar bears habitat is off-shore feeding sites.**® The
CAFF Working Group analyzed protection of critical habitat for the polar bear, and found that
though breeding sites were protected, very little of the species core range is protected. 17

Other single species agreements

In addition, the Arctic states have concluded anumber of agreementsbilaterally and regionally to
conserve specific species.

Caribou are an important Arctic species. In 1987, an agreement between Canada and the
United States on the conservation of the Porcupine caribou herd was concluded.**® The purpose
of this agreement is to facilitate cooperation and coordination among wildlife management
agencies, users of the herd and other land-users and land-donorsin the herd’ srange. The parties
commit to conserving the herd and its habitat. This agreement establishes an international
management body, the International Porcupine Caribou Board which has the power to make
recommendationsonly. Each party to the agreement must carry out the recommendationsthrough
their own domestic legal regime. The stability of this agreement is currently an issue, due to
renewed calls for oil and gas development in the Arctic National Wildlife Refuge, home of this
caribou herd.

Reindeer are another important Arctic species, not currently protected by any regional
agreement. Reindeer husbandry isan important economic and cultural activity inthe Arctic. The
Association of World Reindeer Herders exists to safeguard this activity. Infrastructure devel op-
ment, such asroads, mining, power plantsand lineshave damaged reindeer habitat. A preliminary
report from UNEP forecast destruction of between 50 —80% of eX|51| ing reindeer grazing areasin
the Arctic by 2050, based on extrapolation from 1950 — 2000 data.*°

15 Simon Lyster: International Wildlife Law (Cambridge, 1985), 55. Cited in Donald Rothwell,
The Polar Regions and the Development of International Law, (Cambridge: Cambridge
University Press), 1996 at 216.

116 Making International Environmental Agreements Work: the Canadian Arctic Experience,
1999 report of the Commissioner of the Environment and Sustainable Development, Chapter
6.3 — Polar Bear Facts.

17 CAFF Habitat Conservation Report No. 5 — Gaps in Habitat Protection in the Circumpolar
Arctic— A Preliminary Analysis, 1996.

118 Agreement Between the Government of Canada and the Government of the USA on the
Conservation of the Porcupine Caribou Herd, CTS 1987/31.

119 ¢ Nellemann, “Historical and futuredevel opmentsinaccessibleland areasfor Saami reindeer
herding—theyear 2050 scenario” onlineat http://www.grida.no/prog/pol ar/globio/reindeer.htm.
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The Arctic Council is sponsoring a project on sustainable reindeer husbandry.120 Lega
protection for reindeer herding rights and pasture land has been identified as an issue requiring
further exploration.'?

Legal protection for fur sealsis more limited than in the Antarctic, which strictly regulates
sealing under the Seals Convention or CCAS. In the Arctic, one of the earliest bilateral wildlife
treaties in the world, the 1911 Convention on the Preservation and Protection of Fur Seals, was
not extended in 1984 due to refusal from the United States.

Conservation of Ar ctic breeding birdspresentsadaunting challenge. Migratory birdsfrom
theArcticreach every part of theworld except theinterior of Antarctica. Of the450 speciesof birds
which breed or have bred in the Arctic region, 279 spend winters outside the Arctic region.*?? Of
thenumerousinternational agreementsthat deal withthe protection of nature, many haverelevance
to birdsand their habitat, particularly the Convention on the Conservation of Migratory Species of
Wild Animals; the Ramsar Convention; CITES, and the Convention on Biological Diversity. More
specifically, many regional programmesand action plansaddress conservation of migratory birds.
A comprehensive review conducted in 1998 found that all of the 279 Arctic breeding species
obtained “some measure” of protection from one or more of the international or regional legally
binding agreements. Thereport generally concluded that thefurther amigratory bird travelssouth
from the Arctic, the less likely it is to find itself, or its habitat, adequately protected by legally
binding conventions or agreements.

Theinter-related nature of environmental threats is demonstrated by the negative impacts of
numerous activities on species. Globa warming is adversely affecting two arctic animals — the
Peary Caribou and the Polar Bear. In 1993, 3,000 Peary Caribou lived in the High Arctic. Four
yearslater, only 75 remained. Peary Caribou survivethewinter by digging under the snow tofeed
onvegetation. Global warming modelspredict that with heavier snowfallsand morefreezingrain,
morecaribouwill belost. Climate changeisalso causing problemsfor polar bears. A recent study
by aUniversity of Toronto scientist predicts that the thinning ice on Hudson Bay will lead to the
demise of Canada’ s southernmost population of polar bears within 40 years

Protected Areas

Overall, about 85% of Arcticland and 98% of Arctic seasareoutside protected areas. 124 All Arctic
states have promised to protect a minimum of 12% of each Arctic ecozone. The current level of
protection varies from a low of 4.9% of Russia’s Arctic land mass, to 45.7% of Greenland/
Denmark’ sland mass.1?> The Arctic Council Worki ng Group on the conservation of Arctic flora
and fauna (CAFF) has completed a Strategy and Action Plan for the Circumpolar Protected Areas

120 The website for this project is at http://www.reindeer-husbandry.uit.no.

121 Golovnev and Osherenko. Sberian Survival, The Nenets and Their Sory (Ithaca: Cornell
University Press), 1999, and Proceedings of Sustainable Reindeer Herding and Husbandry
workshop, Mar 8 — 11, 2000 at http://www.reindeer-husbandry.uit.no/beginning.

122 Derek A. Scott, Bird Life International, Migratory Birds of the Arctic — A Review of
International Conventions and Other Legal Instruments Relevant to the Conservation of
Migratory Birds, CAFF, 1998.

123 Ottawa Citizen, December 2, 2000.

124 cAFF Strategic Plan for the Conservation of Arctic Biological Diversity, September 1998,
available on the CAFF website at http://www.grida.no/prog/polar/caff/stratplan.htm.

125 GEO-2000, Global Environment Outlook, (UNEP: Nairobi), chapter 2, The Polar Regions.
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Network (CPAN). The CPAN Strategy and Action Plan suggests that countries use the [UCN
Protected Areas classification system to devel op aregional network of protected areas, and urges
countriesto try to provide strict protection for at |east 12% of each eco-zone within the Arctic.

No specific terrestrial or marine sites are recommended.t

Another CAFFdocument, thestrategic planfor theconservationof Arcticbiological diversity,
recognizes that most of the Arctic territory will remain outside protected areas.

Thereare several international agreementsrel ated to protected areaswhich arerelevant tothe
Arctic.

All Arctic states are parties to the Ramsar Convention on Wetlands of International |mpor-
tance especially as Waterfowl Habitat: all states except |celand are partiesto the World Heritage
Convention, and all Arctic states except the United States are parties to the Biodiversity Conven-
tion. However, only two of the Arctic states, Norway and Sweden, are parties to the Convention
on the Conservation of Migratory Species or Wild Animals (the Bonn Convention).

Ramsar Convention

The Convention on Wetlands of International Importance especially as Waterfowl Habitat
(Ramsar Convention) signed in Ramsar, Iran, in 1971, is an intergovernmental treaty which
providestheframework for national action and international cooperation for the conservation and
wise use of wetlands and their resources. There are presently 122 Contracting Parties to the
Convention, with 1034 wetland sites, totalling 78.2 million hectares, designated for inclusion in
theRamsar List of Wetlandsof I nternational Importance. The Ramsar ConventionrequiresaParty
todesignatesuitablewetlandswithinitsterritory forinclusioninaList of Wetlandsof International
Importance.

Ramsar siteshave been designated inthe Arctic by most of the Arctic states. In Canada, there
are five Ramsar sites in the Arctic: Dewey Soper Migratory Bird Sanctuary, McConnell River
Migratory Bird Sanctuary, Polar Bear Pass National Wildlife Area, Queen Maud Gulf Migratory
Bird Sanctuary, and Rasmussen L owland. 128

World Heritage Convention

The World Heritage Convention establishes a system of collective protection for cultural and
natural heritage of outstanding universal value. Under this system, the Parties are to designate
cultural and natural heritage within their territories and to take measures for its protection,
preservation and presentation.

The Convention definesnatural or cultural siteswhich canbeconsideredfor inscriptiononthe
WorldHeritageList, and setsout thedutiesof State Partiesinidentifying, protectingand preserving
potential sites. Partiesareencouragedtointegratethe protection of thecultural and natural heritage
into regional planning programmes.

126 Conservation of Arctic Flora and Fauna (CAFF), Circumpolar Protected Areas Network
(CPAN) — Strategy and Action Plan, CAFF Habitat Conservation report No. 6 (1996), 20.

27 David VanderZwaag, International Law and Arctic Marine Conservation and Protection: A
Slushy, Shifting Seascape (1997), Vol. 9, Georgetown International Environmental Law
Review 303 ed., 316.

128 A full list of sites may befound on the Ramsar Convention website at http://www.ramsar.org.
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There are at |east ten designated World Heritage sitesin the Arctic states, including thejoint
Canada-United States site of Kluane-Wrangell-St. Elias-Glacier Bay-Tatsenshini and Alsek;
Russia sKamchatkaVol canoes and Sweden’ sL aponian area, hometo Saami peoplewho practise
traditional reindeer herdi ng

3.4 Resource Extraction and Waste Disposal

Resource extraction laws are increasingly important for Arctic environmental protection aswell,
asthe diamond rush replaces the moribund gold mining industry, and as onshore and offshore oil
and gas exploration boom.

Each nation’s domestic legal regime governs mining and hydrocarbon development. Re-
gional issues arise, for example, with pipeline proposals that cross national boundaries, offshore
oil and gas devel opment outside national jurisdictional limits, and differential benefitsflowing to
local communitiesand indigenous peoplesfrom resource extraction projects. Regional guidelines
onresourceextractionarefew innumber. Pollution prevention and abatement guidelinescompiled
by theWorld Bank may beapplicableintheArctic, asevidenceof widely accepted global standards
?n palrgiocular management methods, pollution control technologies, and industry sector guide-
ines.

With few exceptions, the Arctic states have generally not entered into cooperative manage-
ment regimes for non-living resources. Some believe there has been no need to jointly regulate
resources in areas where sovereignty is settled. 131 However, treaties or guidelines on hazardous
waste movement, oil and gas, and mining are all relevant to the Arctic.

Basel Convention — Trans-boundary Hazardous Waste

The 1989 Basel Convention on the Control of Trans-boundary Movements of Hazar dous Wastes
and their Disposal entered into force in 1992. One of the treaty’s guiding principles is that
hazardous wastes should be dealt with as close to where they are produced as possible. It creates
asystem of advanced informed consent when hazardous wastes are imported and exported. Each
shipment of hazardous waste must be accompanied by a movement document from the point at
which atrans-boundary movement begins to the point of disposal. Hazardous waste shipments
madewithout such documentsareillegal. Inaddition, thereareoutright banson theexport of these
wastes to certain countries. Trans-boundary movements can take place, however, if the state of
export does not have the capability of managing or disposing of the hazardous waste in an
environmentally sound manner.

Thisissueisrelevant to the Arctic because of purported proposals coming out of Russia, in
particular, to accept significant imports of hazardous waste for economic gain. 133 Significant

129 All the World Heritage sites are listed on the website at http://www.unesco.org/whc.

130 \world Bank, Pollution Prevention and Abatement Handbook, (Washington, DC: World
Bank), 1998.

131 Donald Rothwell, The Polar Regionsand the Devel opment of I nter national Law, (Cambridge:
Cambridge University Press), 1996, 342.

132 The text of the treaty and explanatory Guides can be found on the website at http://
www.unep.ch/basel/.

133 Giles Whittell, “Russiato accept nuclear waste — for $30 billion,” Vancouver Sun, Dec. 22,
2000, A9c.
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volumes of industrial waste generated in Arctic areas such as Siberiaand the Kola Peninsula, and
the potent| al for such wastesto be transported through Arctic waters, also makesthis Convention
relevant. By contrast, the export of hazardouswaste is prohibited to the Antarctic Treaty Area,
by Article 4.6 of the Basel Convention.

Oil and Gas

TheArcticregion may contain someof theworld’ slargest petroleumreserves, |located bothonland
and on the continental shelf. Domestic legal regimes regulate oil and gas extraction on land.
However, trans-boundary areas that could be impacted by oil and gas development remain
controversial.

Renewed proposal s have been made in the United States to permit oil and gasdrilling in the
Arctic National Wildlife Refuge, hometo 129,000 caribou, 300,000 snow geese and an uncounted
number of polar bears. The areaisa calving ground for a caribou herd that criss-crosses Alaska
and Y ukon and is also sacred ground for aboriginal groups. 1t might also contain vast amounts of
oil beneathitsice, snow and tundra. Theoil industry wantstodrill at what wildlife expertscall the
refuge's “biol oglcal heart,” an area that has been closed to oil operations since the refuge was
established in 1960.1%°

Offshore oil development isanother environmental issueinthe Arctic. Thefirst offshore oil
project in the Arctic Ocean, Northstar, is under development by BP Amoco, and under attack by
Greenpeace International .

Theparticularly sensitive nature of the Arctic environment, prompted several Arctic Coungil
Working Groups to cooperate on the preparation of Arctic Offshore Oil and Gas Guidelines.**®
PAME, EPPR and AMA P consulted withrepresentativesof other governments, non-governmental
organi Zati ons, industry, indigenouspeopl e, and the scientific community to preparetheguidelines.
The Guidelines assume that Arctic petroleum activities will be conducted in compliance with
applicable international law. Existing legal instruments generally related to offshore oil and gas
activitiesinclude LOSC, theInternational Convention for the Prevention of Pollution from Ships;
MARPOL 73/78 and the London Convention 1972.

The guidelines should help both industry and the Arctic nations central and regional
authoritiesto plan and devel op oil and gasactivities. Though the guidelinesare non-binding, they
are intended to encourage the highest standards currently available. They are not intended to
prevent States from setting stricter standards, where appropriate. >’

Mining

No global legally binding agreements concerning mining currently exist. Lately, someNGOsand
government representatives have discussed the need for regional guidelinesto protect the Arctic
environment from the harmful effects of mining.

134 Donald Rothwell, ThePolar Regionsand the Devel opment of I nter national Law, (Cambridge:
Cambridge University Press), 1996, 214.

135 See http://www.anwr.org; http://arcticcircle.vconn.edu/ANWR; http://www.arctic-
caribou.com.

136 The Arctic Environmental Protection Strategy, Arctic Offshore Oil and Gas Guidelines, June
13, 1997, can be found on the PAME website at http://www.grida.no/pame/FRreports.htm.

137 1pid.
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Global initiativeson mining areproliferating. Onerecent initiative, the Mining Mineralsand
Sustainable Development (MM SD) project, has the objective of “identifying how mining and
minerals can best contribute to the global transition to sustainable development.” A two-year
project whichbeganin April 2000, MM SD isdesigned bothto produceconcrete resultsduring that
period and to create structures capabl e of being carried forward thereafter. 138 One potential result
from this project could be recommendations on new regulatory regimes for mining at the global
or regional level.

Another new initiative concerns voluntary guidelines tg gProtect human rights in security
operationslinked to international mining and energy proj ects.*® Thevol untary guidelinesarethe
culmination of a series of discussions between the United States and the United Kingdom
governments and BP, Royal Dutch/Shell, Rio Tinto, Texaco, Chevron and Freeport MacM oran,
workingwith Amnesty I nternational, Human RightsWatch, the Princeof WalesBusinessL eaders
Forum, International Alert and Businessfor Social Responsibility.

Radioactive Pollution

A number of treaties guard against radioactive pollution, such as the 1986 Convention on Early
Notification of a Nuclear Accident, the 1994 Convention on Nuclear Safety, and the 1997 Joint
Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste
Management. Discussion of thesetreatiesisbeyond the scopeof thisreport. Radioactivepollution
isasignificant concern in the Arctic region, and other regional organizations such asthe Barents
Euro-Arctic Region are tackling thisissue.

3.5 Environmental Impact Assessment (EIA)

EIA can help avoid or minimize negative impacts from resource and other developments. All the
Arctic stateshave domestic EIA statutes. Many Arctic countries have also signed the Convent| on
on EIA in a Trans-boundary Context (UNECE), also known as the Espoo Conventi on.*0 That
treaty obligates statesto conduct EIAsfor trans-boundary impacts. The project proponent’ s state
decidesif notification and consultation are required because of potential significant impacts.

New Arctic EIA Guidelinesprepared by the Arctic Council aremore stringent than the Espoo
Convention, encouraging abroader range of projectsfor inclusion than the developmentslistedin
Appendix | of the Convention. The Guidelines specifically do not replace or overrule existing
procedures or guidelines adopted by international, national or provisional laws, land claim
agreements or other regulations. Developed to address common Arctic features such as dli mate
ecosystems and socio-cultural attributes, the Guidelines were finalized and adopted in 1997.14

The Guidelines raise issues unique to Arctic such as permafrost, and provide assistance on
issues such as traditional knowledge and public participation. The use of the precautionary
principleis strongly encouraged.

Areasdemanding particular EIA attentioninthe Arctic are notedin the Guidelines, including
sitesof great sensitivity or unique geomorphology and areas of spiritual, cultural and other socio-
economic value, aswell as areas important for traditional resource use.

138 From the MM SD website at http://www.iied.org/mmsd/index.html.
139 Congo-Online listserv, 15 January 2001.

140 (1991), 301.L.M. 800.

141 The guidelines can be found at http://www.grida.no/aria/ei aguide.pdf.
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3.6 Indigenous People and indigenous rights

Indigenous peoples are the original inhabitants of the North. They account for 80% of the
population in Greenland, 15% in Arctic Norway, and as little as 3-4% in Arctic Russia. 142

As the pace of resource development accelerates in the Arctic, the concerns of indigenous
peoples become more acute. Large scale development of natural resources has the potential to
threaten the traditional values and economies of indigenous societies.

Indigenous peoples play a role in the legal regime, as direct participants in regional
coordinating bodies such as the Arctic Council; and through land claims and treaty settlements.
Indigenous peoples have some control over |and and resourcesin the new territory of Nunavut and
the territories of Yukon and Northwest Territories, Canada; in the “home rule” government of
Greenland; |n Alaska; and in northern Fennoscandia, through institutions such as the Saami
Parliament.’*® Thelaw related toindi genousrightsto land in the Russian Federation is unsettled:
aLaw on the Lega Status of the Numerically Small Peoples of the North is in draft form. 144
Different lega models have been used by the Arctic states to grant decision-making authority to
indigenous peoples.

The international law of human rights, and emerging legal principles of indigenous rights
therefore affect environmental protection in the Arctic. Members of local communities have
valuable traditional ecological knowledge which should be incorporated into environmental
decision making. Questions of impacts and benefits from resource development are al so relevant
to this discussion.

Work on anonbinding Draft Declaration on the Rights of Indigenous Peoplesis proceeding
at the United Nations, and most of the Council’ s Permanent Participants are members of the UN
Working Group on Indigenous Peoples.

Article 5 of the Draft Declaration states that “in applying the provisions of this Convention,
.. the social, cultural, religious and spiritual values and practices of these peoples shall be
recognized and protected, and due account shall be taken of the nature of the problemswhich face
thembothasgroupsandasindividuals.” Thisrightto cultural integrity may entail legal obligations
ontheArctic states. One commentator has said that thisright may be onerousfor the Arctic states
because they will have to try to exercise control over the traditional ways of life for indigenous
communities, often harmed by activities outside their control, such as POPs affecting traditional
foods: “ States are now obligated to take positive steps towards safeguarding the environment of
indigenous peoples to show the importance of agpiritual, physical and/or emotional nexusto the
land and its fruitsin terms of its cultural rights.” %%

The most specific existing international treaty related to indigenous rightsis the 1989 ILO
Convention Concerning Indigenous and Tribal peoples in Independent Countries, commonly

142 SOAER.

143 See web site of the Saami Parliament at http://www.sametinget.se/english/st. for more
information.

144 Andrei Golovnev and Gail Osherenko, Siberian Survival — The Nenets and Their Sory
(Ithaca,NY: Cornell University Press) 1999, 23.

145 Jennifer Mclver, “Environmental Protection, Indi genousRightsandtheArctic Council: Rock,
Paper, Scissors on the Ice?,” (1997), val. 10, Georgetown International Environmental Law
Review 147, 157.
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referredto by itsIL O treaty number, No. 169.4¢ ThisConvention containsprovisionsto safeguard
the environment, safeguard the rights of indigenous peopl esto participate in the use, management
and conservation of natural resources and to prohibit relocation without consent.

Settlement of outstanding indigenous land and resource claims in the Arctic could have a
major impact on environmental protection, resource management control shiftseither completely
or partialy to indigenous groups. In many Arctic states, indigenous rights are constitutionally
protected. As aresult, central governments are constrained in their ability to make regional
decisions about Arctic land and resource management without the participation of indigenous
peoples, either through consultation or through more direct representation at the Arctic Council
“table.”

3.7 Trade Agreements

Trade agreements are relevant to the Arctic in anumber of ways, though a general discussion of
the trade/environment debate is beyond the scope of thisreport. Specific trade issuesrelevant to
Arctic environmental protection concern barriersto trade in marine mammal products. Domestic
laws in the United States ban the importation of products derived from marine mammals. The
United States does not wish this issue to be discussed by the Arctic Council’s Sustainable
Development Working Group, despitethewishesof theother Arctic states. 147 Campaignsagainst
the harvesting of whales, seals, and other fur bearers have dramatically changed lifeinthe Arctic,

by making trapping unprofitable, and requiring Northern residents to flnd aternate livelihoods,

which may or may not be economically and environmentally profltable

Incorporation of environmental/trade provisions such as Article 1114 of the North American
Free Trade Agreement (NAFTA), which prohibits waiving environmental standards to attract
investment, or thoseinthe North American Agreement on Environmental Cooperation (NAAEC),
may be an appropriate goal for an Arctic agreement. 149 callsfor an Arctic free trade agreement
have already surfaced, and aregional environmental agreement could well complement thistype
of agreement, if enacted.

4. Greater Use of Existing Global Agreements

Asthisreview shows, many global agreements include the Arctic, and were designed to address
environmental problemsthat surface most acutely inthe Arctic. Many of the most urgent Arctic
environmental issues, such as climate change and persistent organic pollutants can only be solved
through global, multilateral approaches asthe roots of these problemslie outsidethe Arctic. The
participation of Arctic states, civil society organizations, and the Arctic Council in these global
regimesiscritical, to raise the Arctic dimension of the problems, and to propose Arctic solutions
that will make a difference.

Common criticismsof global environmental treaties, such asoverlap, duplication, and lack of
coordination are aso relevant from the Arctic viewpoint. Recent increased efforts to improve
international environmental governance structures will assist areas such as the Arctic, which are
disproportionately affected by activities beyond the reach of their national governments.

146 28 LM 1382 (1989).
147 David Vanderzwaag, “International Commons — Arctic,” (1999) vol. 10 YbIEL, 306.

148 Deborah Robinson, “International Dimensions of Global Change: Arctic Applications,”
unpublished, 1997, available on the Arctic Circle website at www.arcticcircle.uconn.edu.

149 The full text of NAFTA is available at http://www.nafta-sec-alena.org, and the NAAEC at
http://www.cec.org.
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Global treatiesal so have different rules about participation of non-state actors. Harmonizing
these rules would assist the efforts of groups who want to participate in this complex maze of
international meetings. The special role given to indigenous peoplesin the emerging Arctic legal
regime does not exist elsewherein the global environmental treaty system. Consideration of how
best to incorporateindigenous participation into these other regimes could beatopic for the Arctic
Council.

Some global treaties could be further tailored to address Arctic environmental issues. For
example, the specia provisions of LOSC related to ice covered areas could be used more in the
Arctic. Use of thistreaty would require ratification by all the Arctic states.

Global treaties could also be used to add alayer of additional protection and management to
certain sites. For example, the World Heritage Convention could be used to designate more
regional sites of particular ecological significance, and achieve some measure of additional
protection. This proposal has been made for protectl on of the calving grounds of the Porcupine
Caribou Herd in the United States and Canada. ™™ The Ramsar Convention on Wetlands of
International Importance Especially as Waterfowl Habitat could be used more in the Arctic to
promote conservation of these biologically threatened areas.

Additional research would likely identify even more possiblewaysthat existing international
environmental agreements could be used to address the particular needs and environmental
problems of the Arctic.

V. The Antarctic Environmental Legal Regime

Though the two polar regions share common environmental traits, they are oppositesin strategic
importance, history, and culture. Geographically, they are opposites: Antarctica is the seventh
continent, and the Arctic is an ocean ringed by states.

This chapter will briefly describe the Antarctic Treaty System, a model of environmental
management and conservation. The description will provide background for the next chapter,
which compares the legal regimes of the two polar areas. Though it is tempting to ook to the
Antarcticasamodel for futurelegal development inthe Arctic, key critical differencesinthetwo
regions make this unlikely.

1. The Antarctic

Theland massat the south poleisunique. It doesnot belong to any state. Animmenseice desert,
Antarctica’s 14 million square kilometers sheet of ice contains most of the world'sice, and if
melted, freshwater. Theworld’ sclimatedependsonthis® natural refrigrant.” 151 Largerthaneither
Europeor Australia, characterized by extremeweather conditions, Antarcticaistheonly continent
with no history of human habitation. And its famous inhabitants also set Antarctica apart —
penguins, seals, whales, myriad species of birds. There are seven species of Antarctic penguins.
Adelie, Gentoo, Macaroni, Chinstrap, Rockhopper, King and Empire. Penguins fly under water

150 Nigel Bankes and Terry Fenge, testimony to SCFAIT, cited in SCFAIT Report, Canada and
the Circumpolar World, chapter 9, p.7.

151 Jack Y ves Cousteau and Bertrand Charrier, “ The Antarctic: A Challenge to Global Environ-
mental Policy” in'Y erhoeven et al, The Antar ctic Environment and International Law (1992),
cited in Hunter, Salzman and Zaelke, International Environmental Law and Policy, (New
Y ork: Foundation Press), 1076.
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with remarkable flipper-like motions, rather than flying in the air like other birds. There are six
species of seals: Crabeater, Leopard, Weddell, Ross, Elephant and Antarctic Fur Seals. Tiny
crustaceanscalled krill arethekey link inthe Antarctic food chain. Marinemammals, fish and sea
birds all depend on krill. The inhospitable climate, unique environment and lack of indigenous
humanresidentsor devel opment makethe Antarcticagreat natural |aboratory, soitisnot surprising
that the predominant activity in the Antarctic is science.

2. Overview of the Antarctic Treaty System

The Antarctic Treaty System (ATS) remainsthe only international legal regime that has managed
the affairs of awhole continent and its region.®* From the perspective of managing an entire
continent, the ATS must be considered a success, even a “world order miracle” 2 "No major
disputeshavearisenrequiring resol ution under thetreaty and all maj or contentiousissueshavebeen
peacefully resolved. The sovereign claims of the original seven Antarctic claimants (Argentina,
Australia, Chile, France, New Zealand, Norway and the United Kingdom) still exist but arelargely
left unexercised. Inaddition, both the United States and the Russian Federation have reserved the
right to make claims, but have not yet made any claims.

The ATS was not designed to protect the environment but has continually evolved in that
direction since thefirst treaty was signed in 1961. When the Madrid Protocol on Environmental
Protection cameintoforcein 1998, theshift of thistreaty system towardsenvironmental protection
was complete. Commentators are of the view that the ATS represents a model for international
environmental law.*

The 1991 Protocol on Environmental Protection to the Antarctic Treaty formally recognizes

the AT Sascomprising “the Antarctic Treaty, the measuresin effect under thetreaty, itsassociated
separateinternational instrumentsinforceand themeasuresin effect under thoseinstruments (Art.

1(e)).
The four main agreements are:
1. TheAntarctic Treaty, (AT) 1961,
2. The Convention for the Conservation of Antarctic Seals,

3. TheConvention on the Conservation of Antarctic Marine Living Resources(CCAMLR),
and

4. The Protocol on Environmental Protection to the Antarctic Treaty (also known as the
“Madrid Protocol”).

Each of the components of the ATS is discussed bel ow. 1>

152 Donald Rothwell, The Pol ar Regionsand the Devel opment of | nter national Law, (Cambridge:
Cambridge University Press), 1996, 7.

153 Richard Falk, ‘The Antarctic Treaty System: Are There Viable Alternatives? in Arnfinn
Jorgensen-Dahl and Willy Ostreng (eds.), The Antarctic Treaty System in World Palitics,
(London, 1991), 399 in Rothwell, 457.

154 Donald Rothwell, ThePolar Regionsand the Devel opment of I nter national Law, (Cambridge:
Cambridge University Press), 1996, 351.

155 30hn Heap, Editor, Handbook of the Antarctic Treaty System, 8" Edition, 1994, available on
line at http://www.icair.iac.org.nz/Subfolder/treaty/handbook/forward_eighth.html. This
Handbook is a very useful reference guide, containing all documents comprising the ATS,
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3. The Antarctic Treaty

The Antarctic Treaty provides the base of the Antarctic Treaty System.156 Originally negotiated
to end competing sovereignty disputes and give scientific research supremacy over resource
extraction and military activities, this treaty now provides the foundation for a sophisticated
environmental legal regi me. >’ One of the first “framework” conventions, the treaty itself isa
relatively short and uncomplicated agreement.

Objectives. The objectives of thistreaty areto:
» freeze sovereignty claims (Article1V);

» prohibit military activity and ensure that the Antarctic is used for peaceful purposesonly
(Articlel); and

» providefor freedom to carry out scientific research (Articlell).

Parties. Thel2nationslistedinthepreamblesignedthe Antarctic Treaty on 1 December 1959
at Washington, D.C. Thetreaty entered into force on 23 June 1961, the 12 signatories becamethe
original 12 consultative nations, known as the Antarctic Treaty Consultative Parties (ATCP).

Asof December 2000, 15 additional nations had achieved consultative status by acceding to
thetreaty and by conducting substantial scientific researchin Antarctica. Another 17 nationshave
acceded to the Antarctic Treaty. These nations agree to abide by the treaty and may attend
consultative meetings as observers.

How Policy Is Set. The Consultative Parties set policy by adopting recommendations at
annual meetings, called Antarctic Treaty Consultative Meetings (ATCM).

Geographic Scope. Thetreaty appliesto al land south of sixty degrees south latitude, the
Antarctic Treaty Area(ATA).

Prohibitions. Thetreaty prohibitsnuclear explosions(ArticleV), radioactivewastedisposal,
(Article V) and any measures of amilitary nature, such asthe establishment of military bases and
fortifications, the carrying out of military maneuvers, aswell asthetesting of any type of weapons
inthetreaty area, (Articlel). Theuseof military personnel or equipment for scientific research or
for any other peaceful purposesis specifically allowed.

Scientific Focus. Thetreaty encouragesthe continuation of scientific research subject to the
provisions of the treaty, Art. II. Under the provisions of Art. 111, the parties agree to support the
exchange of information on specific programs and scientific observations and results. The
Scientific Committee on Antarctic Research (SCAR) operatesinformally asthescientific advisory
body to the treaty.158

including the Antarctic Treaty, the Protocol on Environmental Protection to the Antarctic
Treaty, ‘ measures [recommendations] in furtherance of the principles and objectives of the
Treaty’, and separate instruments dealing with seals and living resources.

15 Thetext of the Antarctic Treaty is published in the United Nations Treaty Series, vol. 402, 71;
Thetext of the treaty isavailable online in a number of places. One site for the text is http:/
Iwww.nsf.gov/od/opp/antarct/anttrty.htm.

157 Donald Rothwell, ThePolar Regionsand the Devel opment of I nter national Law, (Cambridge:
Cambridge University Press), 1996, 51.

158 SCAR maintains awebsite at <http://www.scar.org.>.
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Sovereignty. Art.1V(2) providesthat, whilethetreaty isinforce, therecan beno enhancement
of an existing sovereignty claim and there is a prohibition on the assertion of new claims of the
enlargement or existing claims. Seven states have madeterritorial claimsfor the Antarctic, all of
which still exist, and have been effectively “frozen” for the life of the treaty. The treatment of
sovereignty clamsis viewed as one of the most |mportant factorsin the stability of the region —
Article 1V has been called the “ diplomatic master stroke” of thetreaty

I nspections. Another significant section of thetreaty all owsthePartiesto conduct i nspections
toinvestigate alleged treaty violations. Article VIl allowsfor unannounced on-siteinspections by
designated observers of any Consultative Party of all areas of Antarctica, including al stations,
installations and equipment within those areas, and all ships and aircraft at points of discharging
or embarking cargoes or personnel in Antarctica. Aeria inspection is also permitted. The
inspection provisions were included to allow Parties to confirm that no military activities were
taking place, but are now used to monitor environmental measures aswell. Inspections are now,
for example, carried out onboard tourist vessels. Since1961, at |least thi rt)é oneofficial inspections
havebeen carried out, and no violations of thetreaty have been reported However, Greenpeace
hasaII% violations of thetreaty after doing itsown privateinspections of scientific stationsand

The right of state parties to make unannounced inspections set an important precedent
in mternatl onal law, and has been repeated only rarely, primarily in fisheries agreements.

Enforcement and Dispute Resolution. The Antarctic Treaty encourages the peaceful
settlement of disputes by the parties. Article X, requiresthe Parties “to exert appropriate efforts,
consistent with the Charter of the United Nations, to the end that no one engagesin any activity in
Antarctica contrary to the principles or purposes of the present treaty.”

Amendment or Modification. Art. X1l providesfor two types of anendment processes: i)
ordinary amendment or modification occurring during thelife of thetreaty, ii) holding of areview
conference. The ATS has evolved without formal amendment or modification of the original
treaty. The Antarctic Treaty has been supplemented by additional treaties and by one important
Protocol.

Secretariat. The Antarctic Treaty System does not have a formal permanent secretariat.
Decision-making occursthrough the recommendations made at the annual Consultative Meetings
hosted in rotation by Consultative Parties.

Environmental Protection. A product of its times, drafted in the late 1950s, the original
Antarctic Treaty was negotiated more to resolve sovereignty and manage resources rather than to
protect the environment. Environmental protection, originally considered asameansto preserve
the continent asapristinelaboratory for research, isnow perceived to beanendinitsown right.162

The sole provision related to the environment in the treaty statesthat the Consultative Parties
can make recommendations at an ATCM about the preservation and conservation of living
resources.'®® 1n 1964, thisprovision wasfleshed out, when the Parties adopted Recommendation

159 Hunter, 1083.

160 Christopher Joyner, “TheLega Statusand Effect of Antarctic Recommended Measures” in Dinah
Shelton, ed. Commitment and Compliance, (Oxford: Oxford University Press, 2000), 177.

161 pavid Hunter, James Salzman and Durwood Zaelke, International Environmental Law and
Poalicy, (Foundation Press. New Y ork), 1091.

162 | ee Kimball, “The Antarctic Treaty System” in John R. Twiss and Randall Reeves, eds,,
Conservation and Management of Marine Mammals, (Washington: Smithsonian Institution
Press), 1999, 203.

163 Article1X (1) (f).
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I11-8, which included the Agreed Measures for the Conservation of Antarctic Fauna and Flora.
These Measures established a permit system for killing or capturing native wildlife, which was
otherwise prohibited. The “Agreed Measures’ also declared the Antarctic treaty area to be a
‘Special Conservation Area’, seeking to bind not only the Antarctic Treaty parties but also to the
third parties. In addition, ‘ Specially Protected Areas (SPAS) (Art. VIII) were created to protect
flora. The number of “recommended measures’ adopted by consensus by the ATCP states since
theinception of thetreaty number over two hundred and occupy auniquelegal positionin between
non-binding norms and legally binding obligati ons.1% In practice, the measures have been
followed by the Parties, and arenow consolidated in and superseded by theMadrid Protocol, which
entered into force in 1998.

Almost all the subsequent developments of the treaty system do relate to environmental
protection. Two subsequent stand alone treaties deal with marinelife conservation, and the 1991
Madrid Protocol addresses the environment in a comprehensive manner.

4. The Convention for the Conservation of Antarctic Seals
(CCAS)

Thistreaty, negotiatedin 1972, enteredintoforcein 1978.1%° The SealsConvention imposescatch
restrictions on sealing, and creates a closed season. The Contracting Parties agree that the six
species of sealsenumerated in Article 1 shall not bekilled or captured within the Convention area
by their nationals or vessels under their respective flags except in accordance with the provisions
of this Convention.

Each party exchanges statistical information on catches, and reports on the steps taken to
implement the Convention. The treaty is implemented through domestic prohibitions and
restraints, atraditional approach to conservation of asingle species, in contrast to the ecosystem
approach taken by CCAMLR.*®® scientific overs ight for the state reports is provided by the
Scientific Committee on Antarctic Research.

TheConventionwasnegotiated because of concernthat commercia harvesting of sealswould
occur if left unregulated. Infact, interest in commercia sealing has waned since the Convention
was adopted, and the fur seal populationshaveincreased. Diminishing interest in sealing reduces
the importance of this Convention.

5. The Convention on the Conservation of Antarctic Marine
Living Resources (CCAMLR)

In 1980, the Antarctic Treaty Parties adopted the Convention on the Conservation of Antarctic
Marine Living Resources (CCAMLR). Thistreaty is aso open to non-Parties to the Antarctic
Treaty. CCAMLR wasdevel oped to control increased krill fishing intheearly 1970s, recognizing
thecritical roleof krill, themain food source for many Antarctic whale, seal, bird and fish species,
inthe Antarctic ecosystem. The Convention also aimed to prevent the historic overexploitation of
living resourcesin theregion, such asfur seals, el ephant seal's, whal es, seabirds such as penguins,
and fish.

164 Christopher Joyner, “TheLegal Statusand Effect of Antarctic Recommended Measures” in Dinah
Shelton, ed. Commitment and Compliance, (Oxford: Oxford University Press, 2000), 162.

165 The text can be found on line at http://www.antcrc.utas.edu.au/opor/Treaties/antseal .html.

166 Duncan French, Lugtainable Devel opment and the 1991 Madrid Protocol to the 1959 Antarctic Treety.
The Primacy of Protection in a Particularly Sengtive Environment, (1999), val. 2:3, JWLP.



The Convention covers Antarctic marine living resources, other than Antarctic seals, which
are covered by the CCAS, and whales which are covered by the International Convention for the
Regulation of Whaling. TheConvention definesaCommissionand aScientific Committeetowork
together to manage marine living resources in the Southern Ocean. CCAMLR has a mandate to
conserve and managemainly high-seasareas. It appliesto all marineliving resources between the
Antarctic continent in the south and the Antarctic Polar Front in the north (at about 50°S), which
isazone where colder, fresher waters flowing north from the Antarctic meet the warmer, saltier
waters flowing south from the Atlantic, Indian and Pacific Oceans.

Harvesting of fish and other resources is permitted, if done according to the Commission’s
regulations. Commercial exploitation limits are set with the primary objective of ensuring no
negative effectson therest of thefood chain. The CCAMLR also has an inspection system, which
allows inspectors to board vessels from Antarctic Treaty states that are fishing in the Southern
Ocean and conduct brief inspections for compliance with catch limits.

Ecosystem Approach. The CCAMLR wasone of thefirst global Conventionsto adopt both
the ecosystem and precautionary approaches to management sustained conservation of Antarctic
marineliving resources. Theecosystem approachismeant to takeinto account all the delicateand
complex relationships between organisms and physical processes that constitute the Antarctic
marine ecosystem. CCAMLR regulatesfishing for some key species, and al so attemptsto ensure
that fishing doesnot adversely impact other species. For example, krill harvesting isregulated and
monitored directly, and the potential effect which harvesting may ¢ exert on speciesthat either eat
krill orwhichinturnareeaten by krill predatorsisal somonitored. Thoughtheregl meissoundly
based in science and law, in practiceillegal, unreported and unregulated fishing continuesin the
Convention area and challenges the effectiveness of the Antarctic Treaty system.*®

6. The Protocol on Environmental Protection to the
Antarctic Treaty (Protocol or Madrid Protocol) 1991

The Protocol on Environmental Protection entered into force in 1998, and completed the
transformation of the Antarctic Treaty from an antimilitary, research focussed regime to one
devoted almost entirely to environmental protection. Theregime' spurposeisset outin Article 2:
“ThePartiescommit themsel vesto the comprehensi ve protection of the Antarctic environment and
designate Antarctica as a natural reserve, devoted to peace and science.”

The Protocol was spurred by concerns about the effects of increasing Antarctic tourism and
by publicity from NGOs about pollution at the research stations. Greenpeace’ sWorld Park Base
monitoring station and reports and media releases were instrumental in publicizing these issues.
Maritime accidents in both polar regions also increased public concern about protecting the
Antarctic environment.

An additional key reason for negotiation of the Protocol was continuing controversy over
mining. Intheearly 1970s, the oil embargo imposed by the Organization of Petroleum Exporting
Countries and renewed commercia interest in the Treaty Area prompted the development of a
treaty to regulate all mineral activities, including drilling for oil and gas. 169 Countries negotiated

167 From the CCAMLR website at www.ccaml r.org.

168 UNEP, GEO-2000 Global Environment Outlook, (UNEP: Nairobi), 2000, chapter 2, The
Antarctic.

169 | ee Kimball, “The Antarctic Treaty System” in John R. Twiss and Randall Reeves, eds,,
Conservation and Management of Marine Mammals, (Washington: Smithsonian Institution
Press), 1999, 209.
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a Convention on the Regulation of Antarctic Mineral Resource Activities (CRAMRA or the
Minerals Convention) inthe 1980s. The purpose of CRAMRA wasto create an Antarctic mineral
resource regime consi stent with the Antarctic Treaty. Though adopted and signed by many states,
avigorousNGO campaign convinced many statesnot toratify thisConvention. Consequently, due
to lack of ratification, CRAMRA has yet to enter into force.

In place of the failed Mineras Convention, the Protocol “one of the most protective
international agreementstheworld hasseen,” Wasadopted The Partiesto the Antarctic Treaty
signed the Madrid Protocol on Envirgnmental Protection to the Antarctic Treaty on October 4,
1991 after two years of negotiation.}”* The Protocol cameinto force in 1998.

The Preamble to the Protocol establishes two principles: the need to protect the Antarctic
environment and dependent and associated ecosystems, and the desire to “supplement the
Antarctic Treaty.” Protection of the Antarctic environment is necessary for scientific reasons, as
well asin the interest of mankind. The idea of supplementing the treaty, rather than adopting a
“free-standing” convention, was a significant concession to those who supported maintenance of
the existing system.

Obligations. The central obligation of the Protocol is found in Article 3, Environmental
Principles, which states that activitiesin the Antarctic treaty areashall be planned and conducted
with the fundamental considerationsin mind of:

» protecting the Antarctic environment;
e protecting its wilderness and aesthetic values,; and

e protecting its value as an area for the conduct of scientific research.

Article 3(2) requires activitiesto be planned and conducted so asto limit adverse impacts on
the Antarctic environment and dependent and associated ecosystems, Scientific research isto be
given priority over all other activities. The detailed procedures for environmental impact
assessment found in Article 8 and Annex | strengthen the requirement for advance planning to
minimize adverse environmental effects.

Prohibition on Mining. Any activity relating to mineral resources, other than scientific
research, is prohibited, Article 7. The prohibition on Antarctic mineral resource activities will
continue unlessthereisinforceabindinglegal regimeon Antarctic mineral resourceactivitiesthat
includes an agreed means for determining whether, and, if so, under which conditions, any such
activities would be acceptable.

Annexes. The Protocol has four Annexes which arein force. Each of the Annexes had its
genesis in one or more measures adopted by the Parties. The Protocol and its Annexes have
transformed the soft law recommended measures into new, legally binding hard law.17?

The four annexes form an integral part of the Protocol:

Annex |, Environmental Impact Assessment; Annex | is the most significant of the
Annexesasit createstheprocedureforanEIA. AnEIA, called aComprehensive Environmen-

170 pavid Hunter, James Salzman and Durwood Zaelke, International Environmental Law and
Policy, (Foundation Press: New Y ork), 1088.

171 (1991), International Legal Materials, 30, 1461.

172 Christopher Joyner, “ TheLegal Statusand Effect of Antarctic Recommended Measures’ in Dinah
Shdton, ed., Commitment and Compliance, (Oxford: Oxford University Press, 2000), 181.
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tal Evaluation, must be prepared for any activity having more than a “minor or transitory
impact” Annex |, Art. II.

Annex |1, Conservation of Antarctic Fauna and Flora; Thisisarestatement and replacement
of the 1964 Agreed Measures on the Protection of Floraand Fauna.

Annex Il1, Waste Disposal and Waste Management; This Annex requires stringent waste
disposal standardsto be used for past and present work sites.

Annex |V, Prevention of Marine Pollution; This Annex contains standards similar to those
in the MARPOL Convention, and is specifically linked to MARPOL.

Inaddition, Annex V, Area Protection and Management, was adopted but hasnot yet entered
into force. It seeksto reorganize the complex system of area management used in the Antarctic,
which consists of historic sites, historic monuments, sites of special scientific interest, specially
protected areas, specially reserved areas, and multiple use planning areas.

I nstitution. TheProtocol establishesaCommitteefor Environmental Protection, to report on
and monitor the implementation of the Protocol. The Committee has no powers of enforcement.

I nspections. Article 14 sets out asystem of inspection, expanding on the system used in the
Antar ctic Treaty andfollowing the procedureunder CCAMLR whichrequirestheinspectionreport
to be made public, and allows the inspected nation to comment on areport before it is submitted
to other nations.

Liability. Article16 statesthat the Partiesundertaketo el aboraterulesand proceduresrel ating
toliability for damage arising from activitiestaking placein the Antarctic treaty areaand covered
by this Protocol. Those rules and procedures shall be included in one or more Annexes to be

adopted in accordancewith Article9 (2). ThisProtocol hasnot yet been completed, though efforts
have been made by a drafting group of legal experts to prepare this Protocol.

7. Contribution to International Law

Oneexpert commentator hasnoted that the AT Shasmade substantial contributionstointernational
law by:

» adopting innovative approaches to solving sovereignty disputes,

» rgecting traditional notions of territorial jurisdiction,

» creating aregimein which emphasisis given to freedom of scientific research,

» establishing protective measure for the floraand fauna of awhole continent and region,
* implementing an ecosystem approach to marine living resource management,

» prohibiting all mining activitiesin order to protect the environment, and

» implementing alegal system that seeksto protect the dependent and associated environ-
ment of the region from the impact of al human activities.}®

173 Donald Rothwell, The Polar Regionsand the Devel opment of I nter national Law, (Cambridge:
Cambridge University Press), 1996, 154.
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V. Comparison of Polar Environmental Legal
Regimes

Comparisons with the well-developed Antarctic Treaty System (ATS) inevitably arise when
considering the relatively undeveloped Arctic legal regime. This chapter compares the environ-
mental legal regimes of the two polar regions.

The polar regionsare polar oppositesin many respects. Inthe Antarctic, land, rather than the
ocean, isthe focus of the legal regime. The absence of an indigenous population and traditional
way of lifealso distinguishesthe South from the North Pole. Industrial and resource devel opment,
starting inthe 19" century with whaling and sealing, and continuing with mining, hydrocarbonand
other industrial development, is more extensive in the Arctic than the Antarctic and has resulted
inmoresubstantial environmental impacts. Another distinguishingfactor isthat Antarcticaisnon-
militarized whilethe Arcticisahighly strategic, militarized territory. The Arctic hasapopulation
of about 3.8 million, while the Antarctic has no permanent resident population, and isvisited by
only about 15,000 tourists ayear.1™

Conversely, similarities between the two regions abound. Both regions have harsh fragile
environments susceptibleto damage from outside sources. The polesareempty, inaccessible, and
harsh. Extreme climatic conditions prevail. Unique floraand fauna set these regions apart from
more temperate zones.

Antarctica, asasingle continent, with no indigenous or permanent human inhabitants, and no
commercial or industrial activities, is more easily governed by a single treaty system, with a
comprehensiveenvironmental regime. Resolution of sovereignty over the Antarcticland massand
its offshore areas has dominated legal discussionsin that region, issues suited to beresolved by a
treaty system. The Arctic, on the other hand, is aregion dominated by the existing national legal
systemsof theeight Arctic states, which cover not only their land areas but their marineterritories,
tothelimit of the 200 nautical mileexclusiveeconomiczone. Theinhabitantsof thisregionrequire
alegal regimethat permitsthemtothrive, whileat thesametime protecting thefragileenvironment.
The patchwork nature of the environmental legal regime in the Arctic consists of domestic
environmental laws, and a devel oping soft law regime under the Arctic Council. The patchwork
is both an advantage as each national legal system includes many opportunities to increase
environmental protection, and a challenge in terms of coordinating the numerous different
environmental laws.

A key question is whether the environmental protection provisions implemented on the
national territory of the Arctic states and the coordinated action under the Arctic Council are
sufficient to protect the Arctic environment.

1. Relationship Between Two Polar Legal Regimes

Seven of theeight Arctic Statesarealso Partiestothe Antarctic Treaty. (Theexceptionislceland).
Both regions operate under a similar decision-making structure. The Arctic Ministers meet
biennially, and Antarctic Treaty Consultative Meetings are also held biennially. At the biennial
meetingsof the Partiestothe Antar ctic Treaty, the Arcticregimeisdiscussed. TheAntarctic Parties
have stressed thedesirability of information exchange between the Antarctic and Arctic processes.

174 Davor Vidas, “Protecti ng the Polar Marine Environment: Interplay of Regulatory Frame-
works’ in Davor Vidas, ed., Protecting the Polar Marine Environment — Law and Policy for
Pollution Prevention, (Cambridge: Cambridge University Press), 2000. 8.
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Final reports of the AEPS and its successor, the Arctic Council, are provided at ATCMs. Though
noting the need for information exchange, the Parties have Stressed that the polltlcal and legal
context governing activitiesin the Arctic and the Antarctic differ consi derably S

2. Different Legal Treatment of Common Issues

Common issue areas that drive the development of law and policy in both regions are; science,
territorial sovereignty, national security, and indigenous people and the envi ronment."®

2.1 Science

In the Antarctic, the legal regime has a scientific research focus as opposed to the sustainable
development focus now in placein the Arctic, although clearly the scientific focusisimportant in
both aress.

Thereisinteraction between the scientific activitiesin the Arctic and the Antarctic. Thetwo
coordinating scientific bodies, SCAR and the International Arctic Science Committee, meet and
have carrled out joint activities such as co-sponsoring a symposium on Polar Aspects of Global
Change " No“ Stateof the Antarctic Environment Report” similar tothecomprehensive SOAER
has yet been completed though a scoping study for such areport is under consi deration.1’®

2.2 Territorial Sovereignty

Sovereignty concernshave been predominantly terrestrial inthe Antarctic, comparedtotheArctic,

where maritime boundary issues have predominated, especially with the growth of offshore areas
subject to national jurisdiction.t”® Theinfluenceof international law inthe Antarctic derivesfrom
sovereignty claims, not only to the continent, but also to offshoremaritimeareas. IntheArctic, the
law of the seahasplayed animportant rolea ong with bilateral and other regional initiativesto deal
with common problems.

2.3 National security

Military activities and their environmental effects are distinguishing features between the two
regions. Military activitiesare prohibited by the Antarctic Treaty. Theworld’ stwo nuclear powers
dominate the Arctic region, and continue to deploy nuclear and other military forces there. An
ongoing thorn in United States-Canadian relations is the United States' refusal to notify Canada

175 1996 Utrecht ATCM Report, Final Report of the XX Antarctic Treaty Consultative Meeting,
online at http://www.icair.iac.org.nz/Subfol der/treaty/treaty/atcm.html.

176 Thislist isfrom Donald Rothwell, The Polar Regions and the Development of International
Law, (Cambridge: Cambridge University Press), 1996, 44 with the addition of indigenous
people.

177 1997 Christchurch ATCM Report, Final Report of the XX | Antarctic Treaty Consultative
Meeting, online at http://www.icair.iac.org.nz/Subfolder/treaty/treaty/atcm.html.

178 Meeti ng of the Committeefor Environmental Protection, The Hague, The Netherlands, 11-15
September 2000, available online at http://www.scar.org/mcmurdo/ CEP%6201 11%20Papers/
|P%20SAER.

179 Donald Rothwell, ThePolar Regionsand the Devel opment of I nter national Law, (Cambridge:
Cambridge University Press), 1996, 46-47.
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when its nuclear submarines pass through Canadian waters in the North. The Russian nuclear
submarinefleetisalso activeintheNorth. “Mattersrelated to military security” were specifically
excluded from the Arctic Council’s mandate, even though the environmental effects of those
activities have been examined, for example, in the SOAER.

2.4 Environment

Comprehensive Legal Regime vs. Voluntary Strategy and Programmes

An obvious key difference between the two polar legal systemsisthat the Antarctic is governed
by hard law compared to the Arctic soft law regime.

As a whole, the Antarctic Treaty provides a comprehensive regime for environmental
protection. Inparticular, theMadrid Protocol setsspecific requirementsinanumber of areas. The
Arctic, incontrast, relieson avoluntary agreement, the AEPS, now transformed into the activities
of the Arctic Council and its Working Groups.

However, soft law can evolve into legally binding agreements, as for example, with the
transformation of various “agreed measures’ emerging from the ATCMs, into binding require-
mentsin the Madrid Protocol.

Indigenous people and the environment

One of the primary differences between the polar regionsis the extent of resource activity in the
Arctic, compared to the absence of resource extraction activitiesin the Antarctic. The Antarctic
prohibition on resource activities, particularly mining, was made possi ble because no indigenous
population exists which requires economic activity for support. The difficult balance between
conservation and economic development was not an issue in the Antarctic. The absence of an
indigenous population also limits the number of activities that require regulation. In contrast, in
the Arctic, ongoing resource activities support the local and indigenous populationsaswell asthe
far away centres of power.

The special legal position of Arctic indigenous peoples also differentiates the two regions.
Indigenousrightsrelated to land and resource use and management present additional challenges
and opportunities in the Arctic. The absence of a native population was a factor favouring the
formation of the ATS. Decision-makers expressed the view that international administration was
inherently suited to an area with no indigenous popul ation. 1%

Prevention of Marine Pollution
The two polar regimes treat the global marine treaties quite differently.

The AEPS makes several referencesto LOSC and the need to apply its principlesto protect
the marine environment, whilethe Madrid Protocol, adopted in 1991, the sameyear asthe AEPS,

does not mention LOSC at all.

In the Antarctic regime, Annex 1V to the Madrid Protocol, Prevention of Marine Pollution
contains standards similar to those in the MARPOL Convention, and is specifically linked to

180 pavor Vidas, “Protecti ng the Polar Marine Environment: Interplay of Regulatory Frame-
works’ in. Davor Vidas, ed. Protecting the Polar Marine Environment — Law and Policy for
Pollution Prevention (Cambridge: Cambridge University Press), 2000.
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MARPOL. Conversely, intheArctic, the AEPS doesnot refer to MARPOL by nameat all, though
it doesrefer to “anumber of bilateral, regional and global arrangements which presently exist to
deal with accidental pollution.”

Of MARPOL’ sAnnexes, themost detail ed treatment of asourceof pollutantisfoundin Annex
I, prevention of pollution by oil. This annex absolutely prohibits discharges of oil in the certain
designated “special areas,” of which the Antarctic treaty area is one. The Arctic is not yet
recogni zed asaspecial areaand thereisno movement to obtain the special areadesignation for any
regioninthe Arctic.*®" However, the international regime of the LOSC allows domestic lawsto
impose stringent pollution controls, such as Canada’ s Arctic Waters Pollution Prevention Act.

Annex I1, pollution from noxious liquid substances al so prohibits dischargesin special areas,
again including the Antarctic treaty area, but not the Arctic.

As tourism increases in the north, discharge of sewage and garbage from vessels will be a
growing problem. Since MARPOL’ ssewage annex, Annex IV, isnot yetinforce, thisremainsan
environmental problem. Increasing volumesof garbage may al so posethreatstothemarine Arctic
environment.

The Arctic marine environment is governed by the host of marine conventions, and the
voluntary programs developed by various Working Groups of the Council, such as the Regiona
Programme of Action for the Control of Land-Based Pollution, the Emergency Guide, and the
Offshore Oil and Gas Guidelines.

Atmosphere

The global atmosphere agreements have been influenced more by Arctic than Antarctic concerns
and advocacy inrecent years. Airborne pollution sourcesaffecting the Arctic environment and the
health of Arctic residents are being tackled at the global level through the global treaties, such as
the UNFCC, Vienna Convention and Montreal Protocol on Substances that Deplete the Ozone
Layer, therecently adopted POPs Convention andtheregional controlsof LRTAP anditsProtocols
two of which, the Heavy Metals and POPs Protocols, were specifically developed for the Arctic.

Mining

Always acontroversial topic in the Antarctic, an entire treaty was drawn up to establish aregime
for regulating mineral activities. Thistreaty never came into force. The prohibition on mining
containedinthe Madrid Protocol wasonly made possiblein 1988 when key statesrefused toratify
thistreaty, buoyed by strong opposition to the existence of any mineral activity on the continent
from major environmental groups such as Greenpeace. In addition, exploitation of minera
resources may not be economically feasible.

IntheArctic, theenvironmental impactsof mining areal so controversial. Mineral exploration
and development arewell advanced in at |east three of the Arctic states: Canada, the United States
and Russia. Mining is subject to the domestic legal regulatory regimes of each Arctic state. The
effects of mining on the Arctic environment are not regulated at the global or regional level. As
yet no proposal shave been madeto prohibit mining inthefragile Arctic environment, but thereare
increasingly frequent callsto morestrictly regulatethisactivity and usethe precautionary principle

181 ponald R. Rothwell, “Global Environmental Protection Instruments’ in Davor Vidas, ed.,
Protecting the Polar Marine Environment — Law and Policy for Pollution Prevention
(Cambridge: Cambridge University Press), 2000, 61.
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to prevent repetition of past mining-caused environmental di sasters.'®2 Preservation of biodivers ty
requiresstricter control of mining aswell. Sharing of benefitsfrom profitable resource extraction
activitiesis another area where the legal regime could be improved.

One of the Arctic Council Working groups has proposed that the Arctic states “ develop and
adopt Arctic-wide environmental guidelineson opening, operating and closing minesintheArctic
coastal zone.” 18

Nuclear Activities — Radioactive Waste
Almost all military activities can have significant harmful environmental impacts.

As al military activities, nuclear explosions, and radioactive waste disposal have been
prohibited in the Antarctic since 1961, there is no legacy of environmental damage from these
activities.

In contrast, the Arctic remains amilitary and nuclear zone, with ahistory of contamination.
Rather than concentrating on remediation and rehabilitation, Russiain particular appearsto be on
thevergeof increasing nuclear risks, asevidenced by recent proposal sto construct fl oating nuclear
power plants, ship nucl earw wasteviaan Arcticroute, and accept vast new amounts of nuclear waste
for storage and dlspO%I There are 110 decommissioned Russian nuclear submarines moored
inArctic harbours, 70 of Whl ch contain spent fuel, and athreat from deficienciesin theentire spent
fuel management process 8 TheArctic Council is prohibited from dealing with military security
by the terms of its founding Declaration, though AMAP has examined the environmental and
human health impacts resulting from military activities.

Nuclear weapons are the major source of radionuclidesin the Arctic region. Air concentra-
tions have dropped since the cessation of bomb tests and consequently the body burden in people
hasdecreased. Sourcesof future potential problemsare: power plant and nuclear vessel accidents,
dumped nuclear waste and primarily, accidents with nuclear weapons. The secrecy of these
activities obscures their impacts.

Waste Disposal
Hazardous waste import and disposal is another difference between the two regimes. In contrast

to Antarctica, wherethe import of hazardous waste is prohibited by the Basel Convention and the
disposal of waste for past and present work sitesis subject to the strict provisions of Annex |11 of

182 For example, at theclosed Giant gold mine, in NWT, Canada, two-hundred and sixty thousand
metric tons of arsenic trioxide are buried underground, and clean-up plans are stalled: Gail
Whiteman & Katy Mamen, Community Consultation in Mining: A tool for Community
Empowerment or for Public Relations?, Cultural Survival Quarterly, 2000.

183 Arctic Council, PAME, Regional Programme of Actionfor the Protection of the ArcticMarine
Environment from Land-Based Activities, 1999, HM R2.

184 ThomasNi Isen, “Floating Nuclear Plantsin the Siberian Arctic?” WWF Arctic Bulletin 4.00,
2000.;GilesWhittell, “ Russiato accept nuclear waste—for $30 billion,” Vancouver Sun, Dec.
22, 2000, A9c; Greenpeace, “New Polar Route Plans for Japanese Nuclear Shipments are
Desperate Madness,” January 22, 2001 at http://www.greenpeace.org/pressrel eases/
nuctrans2001jan22.html.

185 AMAP Report on Issues of Concern: Updated Information on Human health, persistent
organic Pollutants, Radioactivity, and Mercury in the Arctic, Sept. 2000.

186 AMAP, SOAER, Radioactivity chapter.
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the Madrid Protocol, the Arctic remainsadumping ground. Russiahasmade troubling proposals
to boost its economy by importing massive volumes of this waste.

Environmental Assessment

The detailed scheme in place in the Antarctic ensures that strict standards are applied across the
continent. The Madrid Protocol and Annex | impose stringent standards on the ATCPs for all
activities having more than a minor or transitory impact. In the Arctic, domestic law governs
environmental assessment, though the Arctic states are encouraged to follow the voluntary Arctic
EIA Guidelines.

Biodiversity Protection

Designation of the Antarctic asanatural reserve protectsthe continent’ sbiodiversity. Inaddition,
Annex |1 to the Madrid Protocol creates alegal regime to conserve Antarctic floraand fauna. A
“gspecially protected species’ listispart of thisProtocol, pursuant to Article3 (4) and currently lists
two species: thefur seal and the Ross seal. The Protocol a so contains a provision preventing the
introduction of alien species “onto land or ice shelves or into water,” in Article 4.

Without asimilar treaty framework, the Arctic hasincompl etelegal protectionfor biodiversity.
Management is carried out on a species-by-speciesbasis. Someindividual specieshave compre-
hensivelegal protection, such aspolar bears. A myriad of Arctic speciesisnot covered by atreaty
or agreement. Thereisno Arctic parallel to the ecosystem approach of the Antarctic sCCAMLR,
where the spectrum of predator-prey relationships and the entire food chain are essential compo-
nents of wildlife management. Thereisno Arctic parallel to the prohibition on theintroduction of
alien speciesin the Antarctic.

TheArctic Council’ sactivitiesin biodiversity protection haveidentified problem areas, such
asthe under-representation of marineand boreal forest areasin the protected areas network, but to-
date, the CAFF Working Group’ s plans to address biodiversity conservation have not generated
significant change.

Sustainable Use and Consumptive Use of Species

Oneparticular issuepromoted by someArctic statesrel atesto theneed for sustainableuseof marine
mammal and other biological resources. TheUnited Statesisadamantly opposedtothisidea, while
other states believe that it is an essential precondition to sustainable development in the North.
Legally, thisisanother key distinction between the Arcticand Antarctic regimes: Article3.1 of the
Madrid Protocol prohibitsthetaking of floraand faunawithout apermit. Sustainableuseislegally
permitted for aboriginal subsistenceinthe Arctic, subject to the various domestic legal regimes of
the Arctic states. Consumptive use of species remains controversial in the Arctic, as some
prominent campaigns show, such asthe International Fund for Animal Welfare campaign against
sealing, and Greenpeace and the WWF campaigns against whaling.

Protected Areas

All of Antarcticaisto bemaintained asa“ natural reserve’ according tothe Madrid Protocol. The
Antarctichasacomplex systemfor areamanagement, which consistsof Specially Protected Areas,
Sites of Special Scientific Interest, Marine Sites of Specia Scientific Interest, Historic Sites and
Monuments, Specially Reserved Areas, Multiple Use Planning Areas, and CEMP [CCAMLR
Environmental Monitoring Programme] Sites.!®”  Annex V to the Madrid Protocol, Area

187 John Heap, Editor, Handbook of the Antarctic Treaty System, 8" Edition, 1994, available on
line at http://www.icair.iac.org.nz/Subfolder/treaty/handbook/forward_eighth.html.
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Protection and Management, will simplify this management system, when it comesinto force, by
redesignating existing areas into two types of Antarctic Protected Area, Antarctic Specially
Protected Areas (ASPAS) and Antarctic Specially Managed Areas (ASMAS). Accessto ASPAs
will requires a permit; accessto ASMAswill not.

In the Arctic, states use domestic protected areas designations. The CAFF Working Group
of theArctic Council hascompliedinformation ontheseareas, and hasconducted work to compl ete
aCircumpolar Protected Areasnetwork (CPAN). CAFF usesthe lUCN protected areas system of
classification. The eight Arctic states are urged to work towards a goal of protecting 12% of
representative biogeoclimatic zonesin their land and marine areas. To date, the number of marine
protected areas lags far behind terrestrial areas.

3. Evolution of Two Legal Systems

Both legal systems have evolved. The Antarctic legal regime has evolved from astraightforward
short treaty to a complex series of treaties, measures adopted under the treaties, and a new
comprehensive Protocol on Environmental Protection over the space of forty years. Thereis
reasontobelievethattheArcticsystemwill similarly evolve. AsoneArcticexpert haswritten, even
ten years ago, no commentatorswould refer to the Arctic areaasaregion capable of having alegal
regime. 8" Yet now, there is a coordinating body in place, the Arctic Council, neither an
international organization nor a secretariat, which has taken over coordination of the AEPS and
supplanted it with five Working Groups. Y et so fargthe record has not produced tangible strides
forward in environmental protection for the North.*®® Detailed plans of action are carried out by
the Working Groups.

Regional governanceinthe Arctic world hasdevel oped rapidly sincethe Arctic Environmen-
tal Protection Strategy was signed in 1991. This Strategy is an example of soft law, aflexible
agreement that is not legally binding, but may in future become so.

Asthe next chapter discusses, gapsintheinternational and regional agreementsto protect the
Arctic environment; the lack of comprehensive protection for thisregion compared to the equally
remote, though uninhabited Antarcticregion; andtheneedtoincorporateprinciplesof sustainability
and innovative features recognizing the nature of society and economy inthe Arctic al point to a
need to develop an Arctic regional environmental protection agreement. Thedebate over the need
for anew regional agreement hasreached the stagewhereitisoneof thechief subjectsof discussion
at aregional meeting.

188 Y oung, Oran R., The Structure of Arctic Cooperation: Solving Problems/Seizing Opportuni-
ties, ** A paper prepared at therequest of Finland in preparation for the fourth conference of
Parliamentarians of the Arctic Region, Rovaniemi, 27-29 August 2000, and the Finnish
chairmanship of the Arctic Council during the period 2000-2002.

189 VanderZwaag, David “ International Commons— The Arctic” in The Year in Review, 1999,
10Y blEL 303-307.

190 Y oung, Oran R., The Structure of Arctic Cooperation: Solving Problems/Seizing Opportuni-
ties, ** A paper prepared at therequest of Finland in preparation for the fourth conference of
Parliamentarians of the Arctic Region, Rovaniemi, 27-29 August 2000, and the Finnish
chairmanship of the Arctic Council during the period 2000-2002.
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VI. Need for Regional Arctic Agreement on
Environmental Protection

“The adoption of the Arctic Environmental Protection Strategy provides a useful
opportunity to develop new legal arrangements and institutions to govern an ecosys-
temwhich transcends national boundariesand requiresinternational cooperation for
its adequate protection to be assured. The soft law approach it currently envisages
provides a first step; ultimately it will be necessary to establish appropriate institu-
tional arrangements and substantive rules, perhaps similar to those applied in the
Antarctic, to ensure that agreed obligations are respected and enforced.” 191

1. Accelerating Arctic change

Change in the North isaccelerating. From the diamond rush in the Canadian North to proposals
for floating nuclear power plants in Russia's far North, economic activity is flourishing. The
world' s oil companies are vying to site at | east one natural gas pipelinein the North, along either
the Alaska Highway, or the Mackenzie valley route.'% Climate change is melting ice and has
produced year-round open watersin the Arctic Ocean for thefirst timein recorded history. Polar
shipping routesand air routes areincreasing. A host of new Arctic cooperation organizations are
flourishing, from the Standing Committee of Parliamentarians from the Arctic Region, to the
Northern Forum, to the Barents Euro-Arctic Council. Indigenous organizations have gained new
power and prominence. Global non-governmental organlzatl ons, such as Greenpeace and the
World Wildlife Fund, are increasing attention in the North.**® National American organizations
are also expanding programsin the North. 194 The UN fami ly is also gaining more of anorthern
dimension, withUNEP sGRID-Arendal officeastheregional focal pointfor Arcticenvironmental
information within UNEP, and the Global Environment Facility financing projectsin the Arctic
ranging from an integrated ecosystem approach to conservethelargest wild reindeer populationin
Eurasiato a project considering the significance of aquatic food chains as pathways of exposure
for indigenous peoples.*®

2. How well is the Arctic legal regime protecting the
environment?

The answer depends on which nation is studied. The environmental prognosis for the region is
weak aslongasindividual Arcticnationscontinuetotreat theenvironment asalow priority. Recent

191 philippe Sands, Principles of International Environmental Law (Manchester: Manchester
University Press) 1995.

Proposals for the pipelines are reported in (2000) Enviroline, vol. 12:1, 3. The Mackenzie
Valley route wasrejected by the Canadian government in thelate 1970sfollowing the Berger
inquiry, whosereport Northern Frontier, Northern Homeland, 1977, comprehensively exam-
ined the issue of development in the North and itsimpact on indigenous peoples.

See the Greenpeace International website at www.greenpeace.org, and the WWF Arctic
Programme site at http://www.ngo.grida.no/wwfap/.

194 For example, the Environmental Defense Fund has published a draft The Arctic at Risk: A
Circumpolar Atlas of Environmental Concerns, Stephanie Pfirman et al, online at http://
rainbow.ldeo.columbia.edu/edf/.

Financing Sustainable Development: GEF and the “Northern Dimension” Remarks by
Mohamed T. El-Ashry Chief Executive Officer and Chairman Globa Environment Facility,
Rovaniemi, Finland, August 29, 2000.
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examplesof what many argue represent an apparent disregard of theenvironment includeRussia' s
abolishment of its environment and forestry committees; the United States' refusal to ratify the
Kyoto Protocol and the proposal to open up the Arctic National Wildlife Refuge to oil and gas
drilling; and the limited progress Canada has made to clean up contaminated sites in its Arctic
region. Thefederal government, one of thelargest landholdersin northern Canada, hasidentified
some 2000 contaminated sites on federal land in the North. Of these 39% have been remediated
or are being risk managed, 48% have been assessed and require no further action, 8% still require
assessment and 5% require remediation or risk assessment.’®® The Canadian Commissioner of
Environment and Sustai nable Devel opment estimates that federal funds needed for clean up of all
contaminated sites in Canada, not just those in the North, may be in the order of $2 billion, an
estimate which excludes the costs of dealing with radioactive waste.!®” No cost estimates are
publicly available for clean up of Northern Canadian contaminated sites alone.

The answer also depends on which environmental issue is considered. As the preceding
chapters demonstrated, there are numerous holes in the Arctic environmental legal regime when
compared to thecomprehensiveregimein placeinthe Antarctic. PCB |aden whaletissue, melting
ice from greenhouse gases produced thousands of milesaway, and declining populations of some
charismatic polar species show that the environment is not yet adequately protected.

In general, pollution is more adequately addressed by binding legal agreements than
biodiversity protection, both by the global agreementsin place, and by the Arctic Council.

Pollution is the focus of the more successful Arctic Council Working Groups. AMAFP's
comprehensive State of the Arctic Environment report, followed up by its 2000 report on Arctic
environment and human health addressesair, water and land-based pollutants. Other comprehen-
sive plans are the Arctic Plan to eliminate all sources of pollution (ACAP) and the Regional
Programme of Action to reduce land-based sources of marine pollution. Under the aegis of the
Arctic Council, useful new guidelines have been produced: the Arctic EIA Guidelines, the Arctic
Guidefor Emergency Prevention, Preparednessand Response, andtheArctic Offshore Oil and Gas
Guidelines. Targeted campaigns, such as the campaign to eliminate PCBsin the Russian Arctic
are another successful programme of the Arctic Council.

Troubling pollution sources still remain untouched by the global and regional Arctic regime.
The legacy of past contamination from military and nuclear activities remains, and has not been
singled out for action by the global community or the regional harmonizing body. Military
activities are specifically exempt from the Arctic Council’s mandate, though the Council has
sponsored some work to clean up PCBs from former military installations in Russia.

The legal regime is weaker when considering protection of species and spaces and the rich
biodiversity of thestill relatively untouched Arctic. Theglobal legal regimeto protect biodiversity
isnot asdevel oped asthe pollution regime. The Convention on Biological Diversity, aframework
Convention, contains minimal concrete obligations for contracting parties. More issue-specific
treaties, such as CITESi are useful adding another layer of protection for species at risk such as
walrus and polar bears. % Conservation of sensitive wetland habitats, and world heritage sites,
occurs through the Ramsar and World Heritage Conventions, though both these treaties could
impose even stronger obligationson contracting partiesand both could be morewidely usedinthe

19 personal communication, Department of Indian and Northern Affairs.

197 1996 Report of the Auditor General of Canada, Chapter 22 — Main Points — Federal
Contaminated Sites—Management I nformation on Environmental Costsand Liabilities; 1999
Report of the Commissioner of the Environment and Sustai nable Devel opment, (Government
of Canada: Ottawa), available on line at http://www.0ag-bvg.gc.ca

198 Both these species have been listed in Appendicesto CITES.
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Arctic. And some individual species are well served by lega regimes designed for them.

Commentatorscitethe Polar Bear Agreement asan exampleof asuccessful si mpIeW| |dlifetreaty,
though recent analysis showsthat some of thebears’ critical habitat isunprotected. 199 someherds
of caribou are legally protected such as the Porcupine Caribou Herd, through a bilateral United
States-Canada agreement, 200 \while the fate of others, such as the Bathurst Caribou Herd is
uncertain due to unknown impacts of the Ekati diamond mine on the herd’ s migratory route and
still others, such as Peary Caribou, are in serious decline.?®

Unwillingness to address critical issuesfor Arctic biodiversity, such as the consumptive use
of wild species, including trade in those species, means the Arctic Council has missed an
opportunity to make avaluable contribution. Thetask of making progressin these key areas has
been left to NGOs such as the World Wildlife Fund, which has prepared Guidelines for the
Consumptive Use of Arctic Species. 202 Arcticbiodiversity protectionisoneareawherearegional
legally binding agreement would be useful. Reconciling ecological sustainability and the
consumptive use of speciesisacritical Arcticissue, and there are many other regional modelsto
learn from around the world.

3. Regional Arctic environmental protection agreement

V arious arguments have been madeto consolidate the Arctic legal regimeinto oneor moreregion
wide agreements.

Theinitial Arctic Council proposal was accompanied by adraft framework treaty. The draft
included “to promotethe use of the Arctic Region for peaceful purposes’ inthelist of the purposes
of the Council, mirroring the Antarctic treaty wording.?*®

Opinionissplit ontheneed for aregionwidetreaty, though many conservation organizations,
scientists, government representativesand academi c expertsfavour anew Agreement. Anexample
of an opinion opposing a new agreement is that continuing efforts to solve Arctic problems on a
piecemeal basiswould becrippled by a* grand but generally unrealistic vision of acomprehensive,
region-wide governance system for the circumpolar world.” 204 The other vi ewpoint isexpressed
by an expert who favoursthe adoption of an even stronger legal regime, encompassing not only the
environment, but theentire sustal nable devel opment agenda, through adoption of an Arctic Treaty
on Sustainable Devel opment

19 CAFF Habitat Conservation Report No. 5 — Gaps in Habitat Protection in the Circumpolar
Arctic — A Preliminary Analysis, 1996..

200 Canada-US Agreement onthe PorcupineHerd, 1987. ThisAgreement may beinjeopardy due
to increased callsto start oil and gas drilling on the US portion of habitat.

201 Canadian Wildlife Service, Committee on the Status of Endangered Wildlife in Canada and
Northwest Territories government: http://www.nwtwildlife.rwed.gov.nt.ca/Publications/
speci esatriskweb/pearycaribou.htm.

202 \WWEF Arctic Programme: Wild Species Use, Guidelines for Consumptive Use of Arctic
Soecies, at http://www.ngo.grida.no/wwfap/CCUY/.

203 Donat Pharand, “Draft Arcti cTreaty: AnArcticRegion Council,” reprintedin (1991) Northern
Perspectives, vol. 19:2.

204 Oran Y oung, Young, Oran R. The Structureof Arctic Cooperation: Solving Problems/Seizing
Opportunities ** A paper prepared at the request of Finland in preparation for the fourth
conference of Parliamentarians of the Arctic Region, Rovaniemi, 27-29 August 2000, and the
Finnish chairmanship of the Arctic Council during the period 2000-2002, 15.

205 Sanjay Chaturvedi, The Polar Regions, 1996.
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Theform of an Arcticregional agreement hasal so beenvigorously debated. A regional Arctic
environmental protection agreement could not be similar to the Madrid Protocol in the Antarctic
because the intent is not to make Arctic a nature reserve but to alow for sustainable use and
development. However, aregional agreement similar to the Biodiversity Convention with its 3
themes:. conservation, sustainable use and sharing of benefits, may be an appropriate model.

Proposals have been made to use:

* asingle comprehensive environmental agreement addressing both land and vessel based
pollution, contingency planning and biodiversity protection;

» aconvention on Arctic land based sources of pollution;

* abroader sustainable development and environmental protection convention covering
both marine and terrestrial areas;

» aProtocol toother Conventions, i.e. an Arctic Protocol under the Biodiver sity Convention;
and

e anArctic Ocean Regional Searegimeunder the UNEP Regional SeasProgramme. UNEP
has taken preliminary stepsto establish a Regional Action Plan for Protecting the Arctic
Marine Environment with the eight Arctic states. An Action Plan may be more feasible
than afull fledged agreement, and could stimulate activities by the Arctic statesto more
efficiently protect the environment.

Thislist of optionsisnot exhaustive, and further work toidentify thefull range of legal options
and the pros and cons of each option would be required to evaluate which course to pursue.

The main arguments in favour of and against a treaty are set out below. The arguments
favouring a new legally binding treaty are convincing, considering the value of the Arctic, the
serious nature of the environmental threats, and the lack of a comprehensive framework in which
to address these threats.

3.1 Advantages of an Arctic environmental treaty

The main advantage of atreaty is the potential for increasing states' obligations to protect the
environment through the elaboration of enforceable targets, timetables, and scheduled dues. A
binding legal agreement could attract more serious attention from states. There is some concern
that the Arctic states are paying less high-level attention to the work of the Arctic Council. At the
most recent biennial Council meeting, only three Ministers represented their countries®®’ A
binding treaty could also signal a higher level of political commitment towards this region.

A treaty incorporating assessed dues could overcome the problem of serious and chronic
underfunding for the Council, and lend stability to the Council’ s work.

A treaty would raise the political profile of Arctic issues, and encourage the Arctic statesto
takethe environment more seriously. A dedicated secretariat with personnel, offices, and abudget
could advancetheArctic environmental protection agendamorereadily thanthecurrent voluntary,
rotating chairs of Arctic Council.

206 David VanderZwaag, “Land based marine pollution and the Arctic” in Davor Vidas, ed.,
Protecting the Polar Marine Environment, (Cambridge: Cambridge University Press), 2000.

207 “Ministerial” with Only Three Ministers,” WWEF Arctic Bulletin, vol. 4, p. 4. (2000).
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Provisions for financial and technological transfers are now missing from the Council’s
agenda. Adoption of thistypeof provision, commoninmodernenvironmental treaties, may induce
compliance by those states that require assistance for clean up.

Thereisaneedto consolidatethe current hugerange of denseissue specific arrangements, and
add missing elements such as:

dispute settlement options,

benefit sharing,

incorporation of the precautionary principle and other significant legal principles, and
» address conflicts and overlaps by including the principle of subsidiarity.

Legal experts debate whether the use of a binding treaty is necessary to achieve these
advantages. All these goals could also potentially be achieved under the current soft law legal
regime.

Much of the substance of aframework agreement isalready in place. 1t would berelatively
easily to formalize an Arctic Council agreement, enshrine the mandates of the five WGs, add
innovative features designed to address the particular needs of the Arctic, and give the whole
arrangement a sustainable development focus. The change from the AEPS to Arctic Council
happened in a relatively short time frame. As the pace of change accelerates in the Arctic,
converting the Arctic Council agreement into amore comprehensivetreaty may bewarranted. The
precautionary principlemay beincorporatedinto anew treaty to ensurethat oneof thelast of earth’s
great wilderness areas remains intact.

3.2 Disadvantages of an Arctic environmental protection
treaty

The main argument against anew treaty isthat the current soft law arrangement isrelatively new
and it istoo early to evaluate whether it needs to be supplemented by an enforceable treaty.

Arctic statesmay be unlikely to want to invest timeand energy into atreaty at thisstage. The
WGs are carrying out detailed plans of action implemented nationally (e.g. AMAP and national
contaminant programs). Some argue that a treaty would not add much, as the action plans that
would be set in place under a treaty are aready established. There is also the risk of “treaty
congestion” and “treaty fatigue” dueto therapidly expanding number of global environmental and
other treaties.

Soft law can be useful in an areawithout along history of international cooperation, likethe
Arctic. Soft law requires neither formal procedures of ratification, nor the passage of domestic
implementing legidlation. Both these processes can taketime, and may bedifficult to achieve due
to political constraints. Treaty making may involve serious constitutional or legidative barriers.
Negotiating soft law instrumentswill usually be quicker, and provisionsin these agreementstake
effect immediately.?%®

Treaties may produce weaker commitmentsthan a soft law regime. Because agreementsare
not legally binding, states may be more willing to include substantive commitments, and reach

208 Alexandre Kiss, * Commentary and Conclusions’ in Dinah Shelton, ed. Commitment and
Compliance, 2000, 239.
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agreement quicker in asoft law regime. Governmentsmay also be morewilling totakeinnovative
approaches when the end result will not be legally binding. States are more likely to include
loophales in legally binding agreements to limit their exposure to new or expanded commit-
ments.2®® Other arguments against development of atreaty at thistime include:

* Thetime and expense of formal treaty negotiations could act as a barrier to continuation
of soft law development;

« A formal new organization, such as atreaty secretariat, could be expensive to operate;

« A comprehensive regime can bedifficult to obtain support for, and consequently difficult
toimplement. The best example of this phenomenon is LOSC, which took eleven years
to from negotiation to coming into force, and is still not implemented worldwide; and

* Also, many international treaties are already taking the special needs of the Arctic into

account such asthe POPstreaty. Pursuing Arctic specific goalsin existing global regimes
may be faster, less expensive, and more effective for the environment.

3.3 Potential Subjects for a new Agreement

Thereareanumber of seriousenvironmental issuesdiscussed in thisreport for which thereare no
existinglegal rules. A new agreement shouldinclude principles, substantivelegal obligations, and
innovative features.

Principles

A regional agreement could give legal force to the sustainable development principles
articulated in the Sustainable Devel opment Framework to guidethework of the Council and all its
associated bodies. These jprinci ples could draw on work done by many others, such as from
indigenous organizations.?*°

The principles could also be drawn from well-established principles of international environ-
mental law, such as:

e the precautionary principle,

» theprinciple of intergenerational equity,

» the polluter pays principle, and

» theobligation not to cause environmental harm.

The precautionary principle, in particular, has not yet been incorporated into the Arctic legal

regime. Instead, Ministershave chosento wait and act only if the voluntary actionsundertaken by
the various Working Groups do not work, the opposite of the precautionary approach, e.g. a

209 Y oung, Oran R. The Structure of Arctic Cooperation: Solving Problems/Seizing Opportuni-
ties, ** A paper prepared at the request of Finland in preparation for the fourth conference of
Parliamentarians of the Arctic Region, Rovaniemi, 27-29 August 2000, and the Finnish
chairmanship of the Arctic Council during the period 2000-2002, 18.

210 1nuit Ci rcumpolar Conference, Towards an Inuit Regional Conservation Strategy, 1996;
Agenda 21 from an Inuit Perspective.
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statement by the Inuvik Ministerial Conference of March 1996 “...should implementation of
variousproposed actionsnot occur, or shouldthey proveinadequateto addressemerqi ng problems,
then reconsideration of further legally binding instruments should be pursued.” 2L

Additional innovative legal principlesfor the Arctic region could include:

» subsistence preference, which gives subsistence users preference for living resources
when there are not enough stocksto satisfy the demands of commercial, recreational and
subsistence users; and

* co-management, which recognizes the right of user groups and indigenous communities
to participate in decision-making regarding living resources.?'?

Each of these principlesis relevant to Arctic environmental protection, and none of these
principlesispresentinthecurrent regime. A new regional agreement could ensurethat innovative
arrangements working well in one or more Arctic states could be adopted for the entire region.

Substantive Obligations

In addition to incorporating key principles, the topics that could be covered by an Arctic
sustainability agreement include building on the successes of the ATS, and the adoption of rules
similar to those found in the Annexes to the Madrid Protocol:

1. Annexl, Environmental |mpact Assessment; Thevoluntary rulesused inthe Arctic could
be converted to alegally binding agreement.

2. Annex Il, Conservation of Antarctic Fauna and Flora; The Arctic sorely needs a
comprehensive plan and rules to conserve its unique and globally valued biological
diversity.

3. Annexlll, Waste Disposal and Waste Management; Building onthesestringent rules, new
Arctic rules could be devel oped to promote clean technol ogies and pollution prevention
recognizing the fragility of the Arctic environment.

4. Annex |V, Preventionof MarinePollution; ThisAnnex containsstandardssi milar tothose
in the MARPOL Convention, and is specifically linked to MARPOL.

5. In addition, Annex V, Area Protection and Management, to consolidate the different
protected areadesignationsused by the Arctic statesand to design commonrul esfor access
and management.

Other potential topics where substantive obligations would be useful include:

» Sustainable use and consumptive use of Arctic species, such as seals, whales, polar bears
and walrus.

» Conversion of the voluntary rules for offshore oil and gas development, environmental
impact assessment and polar navigation into binding requirements.

211 See discussion in Davor Vidas, “The polar marine environment in regional cooperation” in
Davor Vidas, ed., Protecting the Polar Marine Environment (Cambridge: Cambridge Univer-
sity Press), 2000, 89-92.

212 Tedi mony of Oran Young to SCFAIT, Canada and the Circumpolar World, chap. 5, p.2.
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» Harmonization of environmental standardsin the Arctic region through regional rulesto
regulate land-based E)ollution; vessel-source pollution; mining and the protection of
biological diversity.?!3

e Tourism is a subject that could be addressed by a regiona agreement. More than one
million tourists visit the Arctic annually.214 Wilderness travel, ecotourism, and cruise
ships, among other forms of tourism are growth industries and bring peopleto previously
untouched wilderness areas. Regulation of thisindustry islimited. Voluntary guidelines
have predominated to date with little discernible impact. In the Antarctic, tourism
activitiesare subject to thestrict planning control sthat apply toall activitieshavingamore
than minor or transitory impact. Stringent waste disposal standards also apply in the
Antarctic to tourism and other operations. An Arctic accord could include provisionsto
control the environmental impact of tourism, incorporating WWF's guidelines for
sustainable tourism in the Arctic.?*®

4. Innovative Features for a new Treaty or Regional
Agreement

The Arctic has become a hotbed of innovative approaches to governance. A new agreement or
treaty should incorporate the innovations that have been adopted to date; and should seek to use
new innovate approaches

The Arctic Council is one of thefirst regional governance bodies devoted to environmental
protection and sustainable development.**®

UnliketheAntarctic, whoselegal regimedevel opedtostall territorial claims, halt militarization
and preserve apristine environment for scientific research, the Arctic’ snascent structureincludes
the devel opment needs of peopleandisnot an attempt to replicatethe” naturereserve” at the South
Pole. With the addition of the Working Group on Sustainable Development, the Council’ sfocus
has shifted to encompass sustai nable devel opment.

213 Oran Y oung, “Emerging Priorities for Sustainable Development in the Circumpolar North”
Background paper for Circumpolar Conference on Sustainable Development in the Arctic,
1998, available online at http: www.dartmouth.edu/~arctic/articles/whitehorse.html.

214 GEO-2000, Global Environment Outlook, (UNEP: Nairobi), 2000.

215 WWE, Linki ng Tourismand ConservationintheArctic, 1997, onlineat http://www.ngo.grida.no/
wwfap/publications/.

216 Another example is the 1972 Great Lakes Water Quality Agreement (GLWQA) between
Canada and the United States. The original Agreement specified objectives to reduce the
discharge of substances toxic to human, animal or agquatic life. Subsequent amendments
incorporated the ecosystem approach, and committed the two governments to the virtua
elimination of persistent toxic substances. The Agreement now sets goals for non-point
contaminant sources, contaminated sediment, airborne toxic substances, and contaminated
groundwater. The International Joint Commission (1JC) monitors and evaluates the progress
of thisAgreement. ThoughtheAgreement hasworkedtoreducepollutioninsomearess, levels
of persistent toxic substancesremain unacceptably high; exotic speciescontinueto havesevere
impacts on indigenous species and expanding populations and changes in land use due to
urbanization and other development processes continue to impact sensitive tributary and
nearshore habitats. From the website of the Great L akes Water Quality Agreement at http://
www.on.ec.gc.cal/glwagal/intro.html.
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4.1 Indigenous Participation

Representatives of indigenous organizations have formal representation on the Arctic Council as
Permanent Participants, akin to state status. Thisrecognition of the rights of indigenous peoples
to participateinregional governance hasfew parallelsininternational soci ety.217 It may beacrack
in theiceberg of interstate relations, recognizing the legitimate role of non-state actors and civil
society representativesin decision-making structures. A regional agreement could formalizethis
participation.

A regiona agreement could build on the specia role afforded to indigenous groups as
Permanent Participantsin Arctic Council, could recogni ze co-management and TEK, and provide
a platform for institutionalizing and standardizing impact and benefit sharing agreements.
Recognition that biological diversity ishighest in areas of cultural/linguistic diversity is another
environmental reason for enshrining special status for indigenous peoplesin an Arctic regiona
agreement.”'®  The right of traditional peoples to development options that are culturally
determined and not imposed from outside, and that incorporate customary, sustai nableresourceuse
could be akey component of aregional agreement.

4.2 Co-management

Co-managementiswell developedintheArcticregion, in part duetoindigenousland, resourceand
participation rights. Co-management is a term used to describe shared decision-making in the
planning and administration of natural resources. Many co-management resource management
structures in the Arctic consist of a combination of government and indigenous representatives.
Comprehensive land claims settlement agreements in Canada have led to many co-management
arrangements and new joint decision making bodies. Examples such as the Mackenzie Valley
Resour ce Management Act in Canada, afederal law which providesdirect indigenousparticipation
in resource management, planning, regulatory approvals and review and monitoring provide a
good base for examining how co-management worksin practi ce.?!? Other examplesarefoundin
the US where organizations such as the Alaskan Eskimo Whaling Commission, Alaska Eskimo
Walrus Commission and Association of Native Village Council Presidents jointly develop
regulations for wildlife management.

Although devolution of regulatory powers through a co-management regime will remain a
subject for domestic law, aregional agreement could encourage more widespread use of thislegal
tool.

4.3 Traditional Ecological Knowledge (TEK)

An expanded role for TEK is also a possible topic for inclusion in a regional environmental
agreement. Different Arctic statesalready incorporatethistypeof knowledgeintheir environmen-
tal assessment and monitoring regimes, andthe Arctic EIA Guidelinesalsorefer tothedesirability

217 The Arctic Council agreement is careful to note that the use of the word “peoples’ does not
connote any claim for self-determination.

218 \WWEF, Indigenous and Traditional Peoples of the World and Ecoregion Conservation: An
Integrated Approach to Conserving the World's Biological and Cultural Diversity, 2000,
online at www.panda.org.

219 seediscussionin Alex Ker, The Legal Regulatory and Policy Framework for Non-renewable
Resource Development in the Northwest Territories, (Ottawa: National Round Table on the
Environment and the Economy), 2000.
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of includi ngothlstype of knowledge. Numerous reports, workshops and seminars have explored
the topic. A comparison of how well the Arctic states are integrating TEK into their
environmental procedures and whether a standardized approach would be helpful is another
potential areafor exploration in aregional agreement.

One areaknown particularly for its mining potential isthe West Kitikmeot/Slave area of the
Northwest Territories. The areais home to a population which includes Inuit, Dene and Metis
aboriginal peoples, who depend upon the natural resources of the area. There is insufficient
information and dataon theareaintermsof devel opment potential, environmental quality, wildlife
populations, and critical habitats. Consequently possiblecumulative effectsof developmentinthe
area are poorly understood. The West Kitikmeot/Slave Study was initiated to provide an
information base to support sound resource management decisions and to examine the short-term
and long-term effects of development.

A unique feature of the West Kitikmeot/Slave Study Society is that it is a partnership of
aboriginal and environmental organizations, government and industry. These partners joined
together as a society in late 1995 to make sure the effects of development on the environment,
wildlifeand peopleof theWest Kitikmeot/Slave Study (WK SS) areaareminimal and that northern
people get a share of the benefits that may come from development. Traditional knowledge and
scientific knowledge are placed on equal footing, as providing keys to sustainable devel opment.
Grizzly bear, water quality and community health final reports have been posted to the WK SS
Internet website as the study continues through itsfinal year.

Perhaps the most innovative of the Study componentsis the Traditional Ecological Knowl-
edge Research in the Kache Kue study region. This project is focusing on learning about the
ecology of the study region from the traditional knowledge of Chipewyan elders. Key species,
habitat, and the effects of development are the main areas of focus, with the goal that indicators of
ecosystem health can be developed. Researcherswork with the elders to understand the meaning
of their stories, and document them in written form with maps. Information collected includes
traditional land use, significant cultural/spiritual sites and Chipewyan terminology. 22l

4.4 Impact Benefit Agreements

The use of impact and benefit agreements is another innovative feature in some Arctic states.
Standardization of this requirement could go along way to achieving sustainable development in
the Arctic region. Allowing some resource development to proceed in areas that are less
ecologically sensitivethan others, with thefull involvement of affected residents of theregionand
completelegally enforcableagreementsfor mitigating harmful impactsand sharing benefitswould
be a step beyond traditional environmental impact assessment towards a sustainable future.

Impact and Benefit Agreements (IBAS) have become a powerful tool for securing local
economic benefits in parts of the Arctic. Negotiated directly between a developer or project
proponent and an indigenous group or local association, these agreements may cover cash
payments, revenue sharing, training obligations, local employment targets, cross-cultural training,
protection of cultural values, social and cultural impacts monitoring and mitigation, and environ-
mental provisions, such as reclamation procedures, research obligations, incorporation of tradi-

220 See the compendium of examples included in Burgess, Philip Traditional Knowledge, A
Report Prepared for the Indigenous peoples Secretariat, 1999, available online at http://
www.arcticpeoples.org/knowl.htm.

221 \WKSS reports are available on the WK SS website (www.wkss.nt.ca).
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tional ecological knowledge, and environmental impacts monitoring and obligations. IBAs may
be voluntary, or legally required by domestic statutes,??* acquisition of tenures or operating
licences or permits,>> or in recognition of indigenous land claim rights.?%*

Though commoninsomeArcticcountries, IBAsarenot universally used. Thesparseresearch
dataindicatesindespread usein Canada, someusein Russia, and little, if any, useof thislegal tool
in the European Arctic regions. IBAs are gaining more prominence and important issues related
to their negotiation have surfaced. Confidentiality and non-disclosure requirements in IBAS,
which pit aboriginal communities against one another and forestall open communication about
common terms, areaconcern. Other concernsincludethe uncertain relationship of IBAsto public
regulatory processes, enforcement and the need for a Iegzal or constitutional basis to ensure that
IBAs are part of the normal regulation of larger projects.?®

Theimpacts of resource devel opment on Arctic communities and particularly on indigenous
peoples have been largely negative. Cultural breakdown, environmental damage, and on-going
health problems are common legacies across the North. IBAs represent a potential for change,
especially if arequirement to negotiate these agreementsisinstitutionalized, to prevent the serious
deficiencies resulting from the current piecemeal project-by-project, community-by-community
approach. Many questions surrounding IBAs need resolution, such as whether bilateral agree-
ments between local people and industry produce fair arrangements that ensure appropriate
benefitsfor local people; therole of government; and the potential need for alegislated framework
to ensure fairness, consistency and clarity.??

This issue also deserves further attention from a global and aregional Arctic perspective.
Should resource companies be required to enter into IBAswith local communities wherever they
operate? What specia requirements should operate in indigenous communities? |Isthere aneed
for guidelines, or alegally binding agreement toinstitutionalizethealready commonly used benefit
sharing arrangementsthat somemultinational snow voluntarily adopt? What rol e caninternational
law play in thisregard?

222 10 Canada, oil and gas|egislation applicablein the North requires the negotiation of “ benefits
plans,” e.g. Canada Oil and Gas Operations Act, R.S. 1985, c. O-7, s. 5.2, but mining
legislation does not contain similar requirements.

223 For the BHP Ekati diamond mine in Canada's Northwest Territories, completion of IBAs
became a condition of obtaining final regulatory approvals from the federal government. In
particular, awater licence was held up until IBAswere negotiated in ashort conditional time
period imposed by theregulators: Alex Kerr, Impact and Benefits Agreements as I nstruments
for Aboriginal Participation in Non-Renewable Resource Devel opment, (Ottawa: NRTEE),
2000, 18.

For example, the Inuvialuit Final Agreement requires that “participation” agreements be
negotiated wherethe use of the surfaceismorethan casual or temporary, Janet Keeping, “ The
Lega and Constitutional Basis for Benefits Agreements: A Summary,” vol. 25.4, Northern
Perspectives, Fall-Winter 1999-2000. In Alaska, USA, land claim settlements have aso
requiredsignificant financial transferstoindigenousgroups, though those have been payments
from the federal government, rather than transfers from corporations.

Kevin O Reilly, “Impacts and Benefit Agreements. Tools for Sustainable Development?,”
vol. 25.4, Northern Perspectives, Fall-Winter 1999-2000.

Janet Keeping, “ The Legal and Constitutional Basisfor Benefits Agreements. A Summary,”
vol. 25.4, Northern Perspectives, Fall-Winter 1999-2000.
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4.5 Indigenous Knowledge and Intellectual property Rights

One of the three themes of the Convention on Biological Diversity is access and benefit sharing.
The Secretariat of the Convention has convened experts meetings on this topic to explore how
access and benefit sharing can be used to conserve biological divers ty.227

A large part of the focus of these meetings has been on the use of intellectual property rights
asavehiclefor encouraging biodiversity conservation. Intellectual property rightscan beoneway
that theeconomic sharing of benefitsarising from biodiversity conservation can occur. Article8(j)
of the Biodiversity Convention isthe link to indigenous peopleson thisissue. It statesthat: Each
Contracting Party shall, asfar as possible and as appropriate, (j) Subject toitsnational legislation,
respect, preserve and maintain knowledge, innovations and practices of indigenous and local
communities embodying traditional lifestylesrelevant for the conservation and sustai nabl e use of
biological diversity and promotetheir wider application with the approval and involvement of the
holders of such knowledge, innovations and practices and encourage the equitabl e sharing of the
benefits arising from the utilization of such knowledge, innovations and practices.

Case studiesrelating to intellectual property rights, indigenous peoples and the protection of
biodiversity in Canada have been compiledzwith severa examples form the Arctic: the Igloolik
floe-edge boat and arctic char fish farmi ng.2 8 Morework on thistopic may be appropriatefor an
Arctic regional environmental protection agreement.

5. Conclusion

There are many potential topics for aregiona Arctic agreement to protect the environment and
promote sustainability. The Antarctic has awell-developed regime and forty years of experience
to draw uponwhendesigninganinvigorated Arcticregime. Innovativefeaturesto meet theunique
needsof Arcticresidentsareal so proliferating, and should beincorporatedinto astrengthened legal
regime. A treaty could play avaluablerolein promoting Arctic sustainability. Whether or not a
legally bindingtreaty isnegotiated soon, the Arctic Council should moveto promoteand strengthen
theinnovativefeaturesthat are already part of the Arctic regime, and continue to work to preserve
the unique features of the Arctic region.

221 Report of the Panel of Experts on Access and Benefit-sharing on the work of itsfirst meeting
(UNEP/CBD/COP/5/8) 1999, availableonlineat http://www.biodiv.org/benefitsharing/html/
abs-pe-2-home.html.

228 Howard Mann, Indigenous Peoples and the Use of Intellectual Property Rights in Canada:
Case Sudies, 1997, prepared for Industry Canada and the Canadian Working Group on Art.
8(j) of the Biodiversity Convention.
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